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BHAIYA SHER BAHADUR Appellant ; j. a* 

AND 1913 

BHAIYA GANGA BAKHSH SINGH and ) _ AmgTT*,*; 
_ J Respondents Dw. 10. 
Uthers J 

ON APPEAL FROM THE COURT OF THE JUDICIAL 
COMMISSIONER OF OUDH. 

Will of Hindu — Construction — Intention — Mahomedan by Birth brought up 
as Hindu — Validity of Marriage with Hindu — Aulad — Khandan. 

The Maharajah of B., a Hindu of the Junwar Kshatriya caste, had 
an illegitimate son by a Mahomedan woman; he brought up this son, 
J. B., as a Hindu and procured for him a marriage with a Hindu lady 
of the Kshatriya caste. The first respondent, born in 1871, was the 
only issue of this marriage. J. B. also had four illegitimate sons by 
a Mahomedan mistress, the eldest, born before 1871, being the appel- 
lant. The Maharajah died in 1882, having, by a codicil to his will made 
in 1878, provided that Rs.48,000 per annum should be paid to J. B. 
".and his issue (aulad) for generation after generation so long as the 
family (khandan) of J. B. and his issue (aulad) remain in existence." 
It further provided that after the death of J. B. " from among his issue 
(aulad) one person, to whom the right may go, shall be considered the 
proprietor of this maintenance allowance, without division, as a rais." 
The codicil allocated certain villages to meet those payments and pro- 
vided that J. B. and his family descendants should hold possession of 
them in perpetuity. In 1899 J. B. died, and the first respondent took 
of the villages and of all other movable and immovable 



* Present : Lord Atkinson, Lohd Shaw of Dunfermline, Sir John 
Edge, and Mb. Ameer All 
Vol. XLI. B 
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Singh. 



pKOpqdtjffeq Ijy his' father. The appellant brought a suit against the 
*£rst*. respondent and his younger brothers claiming to recover the 
properly, or alternatively the share to which he was entitled :— 
** Held, that it was not necessary to decide whether J. B. could contract 
a valid marriage with a Hindu of the Kshatriya caste so as to render the 
first respondent legitimate, for the intention of the testator, as shewn 
by the language of the codicil in conjunction with the surrounding 
circumstances, was to treat the marriage as valid; that the first 
respondent was therefore entitled to the property, and that the suit 
should be dismissed. Though there may bo some cases in which the 
word '* aulad " includes illegitimate children, prima facie that word and 
the word "khandan " include only legitimate offspring. 

Appeal from a decree of the Court of the Judicial Commis- 
sioner (February 26, 1906) confirming a decree of the Subordinate 
Judge of Gonda (January 8, 1905). 

The facts were shortly as follows. Maharajah Sir Digbijai 
Singh of Balrampur (hereinafter called the Maharajah), a 
Hindu of the Junwar Kshatriya caste, had relations with a 
Mahomedan woman by whom he had a son, born in 1846, 
named Jang Bahadur Singh (hereinafter referred to as Jang 
Bahadur). The Maharajah brought up Jang Bahadur as a 
Hindu, and it appeared from the evidence that after the 
latter was able to make a choice he lived as a Hindu and was 
throughout his life a follower of the popular idolatrous form of 
Hinduism. As the result of the evidence given at the trial, their 
Lordships found that he did his utmost to become an orthodox 
Hindu, and to pass as such in the society in which he lived. The 
Maharajah procured for Jang Bahadur a marriage with a Hindu 
lady of the Kumar Kshatriya caste, named Hansraj Kunwar, and 
after her death a marriage with another lady of the same caste. 
The children of these marriages married members of that caste. 
The evidence of several witnesses, members of the Kshatriya 
caste, was called at the trial to shew that Jang Bahadur was not 
recognized as a member of the caste. This evidence and its effect 
are referred to at length in the judgment. By the first of these 
marriages Jang Bahadur had one son, born in 1871, Bhaiya 
Ganga Bakhsh Singh, who was the first respondent (defendant). 
Jang Bahadur had also four sons by a Mahomedan woman. The 
eldest of these sons, Bhaiya Sher Bahadur, was born before 1871 
and was the appellant (plaintiff). Both Courts in India found 



Digitized by Google 



VOL. XLL] 



INDIAN APPEALS 



that no ceremony of marriage took place between Jang Bahadur 
and the mother of the appellant. The Maharajah died in 1882. 
By a testamentary document made in 1878 and described as a 
codicil, after reciting that he had an illegitimate son, Jang 
Bahadur, for whom he was anxious to make provision, and that 
" a property should be determined for Jang Bahadur Singh and 
his issues (aulad) for generation after generation," it was pro- 
vided as follows : " Rs.48,000 per annum shall be continued 
to be paid by the proprietor of the riasat .... and that 
amount shall be paid to Jang Bahadur Singh and his issues 
(aulad) for generation after generation as long as the family 
(khandan) of Jang Bahadur Singh and his issues (aulad) remain 
in existence .... For his lifetime Jang Bahadur Singh has a 
right to spend this money, but after his death from among his 
issues (aulad) one person to whom the right may go, shall be con- 
sidered proprietor of this maintenance allowance, without division, 
as a rais." The codicil allocated certain villages to meet these 
payments and provided that Jang Bahadur and his family 
descendants should have no power to alienate the property, but 
they should " continue in perpetuity to hold possession over tho 
said villages." This codicil is fully set out in the judgment of 
their Lordships. 

In 1899 Jang Bahadur died, and the first respondent, his son 
by the Kshatriya lady, took possession of the whole of his property, 
which consisted of the villages above referred to as allocated by 
the codicil and other movable and immovable property which 
Jang Bahadur had acquired. 

On April 3, 1902, the appellant commenced the present suit in 
the Court of the Subordinate Judge of Gonda against the first 
respondent, joining also as defendants his three younger brothers 
and Jang Bahadur's second Hindu wife, who survived. By 
his plaint he alleged :— (1.) that Jang Bahadur was born a 
Mahomedan and lived and died a Sunni Mahomedan, and 
that the law which governed succession to his estate was the 
Mahomedan law of the Sunni school ; (2.) that the plaintiff 
and his brothers were legitimate sons of Jang Bahadur, who was 
lawfully married to their Mahomedan mother, and that the first 
defendant was illegitimate, since Jang Bahadur as a Mahomedan 
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could not lawfully marry a Hindu; (8.) that according to the 
terms of the codicil and the custom of primogeniture which 
obtained amongst the raises of Balrampur, the plaintiff was 
entitled to succeed to the exclusion of his uterine brothers; 
(4.) that if the first defendant was legitimate the plaintiff as 
eldest son was entitled to succeed ; (5.) that even if the plaintiff 
was illegitimate and the first defendant legitimate, the plaintiff 
was entitled by the terms of the codicil and by the custom of 
primogeniture. Alternatively he claimed a decree for possession 
of a fourth part of the estate, or as much as he should be held 
legally entitled to by division or partition. 

The first defendant by his written statement denied that Jang 
Bahadur was born aMahomedan or lived and diedaMahomedan, 
or that Mahomedan law governed the succession, and he denied 
that the plaintiff and his brothers were legitimate sons of Jang 
Bahadur. He further pleaded :— (1.) that Jang Bahadur was 
born a Hindu, was brought up as a Hindu by his father, and was 
throughout his life a consistent follower of Hinduism, and that 
the succession was governed by Hindu law ; (2.) that the first 
defendant was the son of Jang Bahadur by Hansraj Kunwar, 
who was married to him according to Hindu shastras, and that he 
(the first defendant) was Jang Bahadur's sole heir and exclusively 
entitled to the property in suit both under Hindu law and the 
codicil. The plaintiff's brothers supported the plaintiff's claim 
but contended that they were entitled to share the property 
equally with him to the exclusion of the first defendant. 

The hearing of the suit extended, with intervals, from August, 
1903, to July, 1904, more than 100 witnesses being examined 
and a great deal of documentary evidence being recorded. 

The Subordinate Judge delivered judgment on January 3, 
1905. He held that Jang Bahadur was, according to 
Mahomedan law, a Mahomedan by birth and should be pre- 
sumed to have been a Mahomedan until he was able to make a 
choice ; but upon an exhaustive examination of the evidence he 
found that Jang Bahadur never professed the Mahomedan 
religion and was never in fact a Mahomedan, but on the contrary 
that ne was brought up as a Hindu and was throughout his life a 
follower of the popular form of the Hindu religion ; he also found 




Digitized by Google 



VOL. XLL] 



INDIAN APPEALS 



that the plaintiff and defendants 2, 3, and 4 were illegitimate. 
He held that the succession was not regulated by Mahomedan 
law, since Jang Bahadur was not a Mahomedan, nor by Hindu 
law, since he was not born a Hindu, nor yet by the Indian 
Succession Act, but was governed by the rule of justice, equity, 
and good conscience, under s. 8 (y) of the Oudh Act (Act XVIII. 
of 1876). Dealing with the contention that the Maharajah 
could not have entertained the "notion of accomplishing the 
impossible task of making a Hindu of a non-Hindu," the learned 
judge said : " The contention in my opinion is based upon a mis- 
taken notion that Hinduism is rigidly exclusive and does not under 
any circumstances admit within its fold one who is not born a 
Hindu." On this point he referred to Sir M. Monier- Williams' 
Religious Thought and Life in India, pt. i., p. 57 ; Sir Alfred Lyall's 
Asiatic Studies, pp. 101 and 104 ; W. J. Wilkins' Modern 
Hinduism, p. 177 ; and Carnegy's Notes on the Races, Tribes and 
Castes of Avadh, 1868, p. 50. He summed up his view of the case 
in the following passage : — "Jang Bahadur, we have seen, was 
throughout his life a follower of the Hindu religion and its tenets 
and always lived the life of a Hindu, and in acting on the rule of 
justice, equity and good conscience for determining his lawful 
heir and successor to his estate, we must as far as possible apply 
the rule of Hindu law. Judged by these rules, the plaintiff and 
his brothers, who are Mahomedan s and illegitimate sons of Jang 
Bahadur, have clearly no right to inherit his estate. Is the 
defendant No. 1 Jang Bahadur's legitimate son and sole heir on 
the rule of equity, justice and good conscience and on the appli- 
cation of so much of the Hindu law as may be applicable to Jang 
Bahadur? The question must in my opinion be answered in the 
affirmative. The defendant No. 1 is the Hindu son of Jang 
Bahadur by Hansraj Kunwar, who was married by her Hindu 
guardians to Jang Bahadur in strict observance of the Hindu 
ceremonial of marriage and in the belief that the solemnization 
of the Hindu rites made the marriage as good as any other 
marriage in a Kshatriya family." 

The Subordinate Judgo accordingly dismissed the suit. The 
plaintiff appealed to the Court of the Judicial Commissioner, 
which Court by its judgment delivered on February 26, 1906, 
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dismissed the appeal. The learned First Additional Judicial 
Commissioner, in dealing with the terms of the codicil, expressed 
the view that prima facie the word " aulad " refers only to 
legitimate issue, and that the provision in the codicil for the 
reversion of the property to the taluqa when there should remain 
no descendant of Jang Bahadur was a strong indication that it 
was so used therein. 

Upon the question as to how far Jang Bahadur was to be regarded 
as a Hindu, the learned Commissioner, in a passage which is 
cited at greater length in the judgment of their Lordships, said : 
" It is evident that he was neither an orthodox Hindu nor an 
orthodox Mahomedan .... He, no doubt, called himself a Hindu, 
and if he had any religion it was, as the Subordinate Judge says, 
the popular idolatrous form of Hinduism, but he is not proved 
to have been an orthodox Hindu, and therefore it seems to me 
that if the plaintiff were found to be of legitimate birth the cir- 
cumstance that his father became a Hindu to the extent shown 
by the evidence would be no reason for passing over the plain- 
tiff and giving the property * to the first defendant." The 
learned Commissioner considered, therefore, that the crucial 
question in the case was whether there was a nikah between 
the plaintiff's mother and Jang Bahadur, and upon the 
evidence he found that there was no nikah and that the plaintiff 
and the defendants 2, 8, and 4 were consequently illegitimate. 
He concluded as follows : " In this view of the case it ia 
not necessary to express any opinion upon the question whether 
the first defendant should be regarded as a legitimate son. 
His mother was married to Jang Bahadur at the instance of 
the Maharajah, who must have known that the plaintiff and his 
brothers were illegitimate. Under these circumstances it cannot 
be supposed that when the Maharajah wrote that the villages 
devised to Jang Bahadur should on his death devolve upon the 
child jiska haq pahunchta ho (to whom the right may accrue) 
he intended that the villages should devolve upon the plaintiff 
and that the first defendant should be entitled to no more than 
food, raiment, and other necessary expenses. As regards the 
property in lists B and C " (i.e., the property acquired by Jang 
Bahadur) " it is sufficient to say that inasmuch as an illegitimate 
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Bon cannot under the Sunni law succeed to his father, the plain- 
tiff, who has been found to be illegitimate, has no right to that 
property." 

The learned Second Additional Judicial Commissioner agreed 
with the above judgment, and the appeal was accordingly 
dismissed. 

Sir R. Finlay, K.C., and Dube, for the appellant. The 
Subordinate Judge was wrong in holding that the first respondent 
was legitimate. Jang Bahadur was a Mahomedan by birth and 
did not, and by Hindu law could not, become a member of the 
Kshatriya caste. A man cannot acquire caste except by birth 
and a marriage by a Hindu woman outside her caste is invalid : 
Bannerjee's Hindu Law of Marriage and Stridhana (Tagore 
Law Lectures, 1878), 2nd ed., pp. 68 and 74 ; Padam Kumari v. 
Suraj Kumari (1) ; followed in the two next mentioned cases, Bai 
Kashi v. Jamnadas Mansukh (2) ; Scspuri v. Dtvarka Prasad (8) ; 
Melaram Nudial v. Thanooram Bamun(4); Narain Dhara v. 
Rakhal Gain (5) ; Act III. of 1872, s. 2. The purported marriage 
between Jang Bahadur and Hansraj Kunwar was therefore 
invalid and the first respondent illegitimate. Although the Court 
of the Judicial Commissioner refrained from determining whether 
the first respondent was legitimate, the decision in effect treated 
him as being so. Admitting that, as found in India, the plaintiff 
was illegitimate, the word " aulad " as used in the codicil should 
not be confined to legitimate children. If all the five sons of 
Jang Bahadur are illegitimate, then, according to justice, equity, 
and good conscience, the appellant's claim to all the properties in 
dispute ought to be allowed ; under the present decision, 
although the eldest son, he does not get even a right to main- 
tenance. The circumstances are similar to those in Barlow v. 
Orde (6), the principle of which decision was applied in Skitiner 
v. Naunihal Singh. (7) 

De Gntyther, K.C., and Eddis, for the first respondent. The 

(1) (1906) I. L. R. 28 Allah. 458. (4) (1868) 9 Suth. W. R. 552. 

(2) (1912) 16 Ind. Cases, 133. (5) (1875) I. L. R. 1 Calc. 1. 

(3) (1912) 16 Ind. Cases, 222. (6) (1870) 13 Moo. Ind. Ap. 277. 

(7) (1918) L. R. 40 Ind. Ap. 105. 
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case now put forward on behalf of the appellant differs from that 
presented by the plaint, by which the appellant claimed the 
whole estate, or, alternatively, a quarter share, by including his 
uterine brothers but excluding the first respondent. The 
appellant's case at the trial was that the four sons were legitimate 
but that the first respondent was illegitimate. If Jang Bahadur 
remained a Mahomedan, the Mahomedan law governs the inheri- 
tance and the plaintiff, as an illegitimate son, can have no claim. 
Both Courts found that the alleged marriage of the appellant's 
father and mother did not take place. The object of the codicil 
was to make provision for Jang Bahadur, not for his illegitimate 
children. The Maharajah had made a separate settlement upon 
the latter and had in his lifetime given large estates to Jang 
Bahadur from which he could himself make such provision for 
them as he wished. The evidence shews that the first respon- 
dent was sufficiently accepted into the Kshatriya caste to 
make a valid marriage in that caste. The authorities cited 
on behalf of the appellant do not controvert the proposition 
that a person may validly be introduced into a Hindu caste : 
Bhattacharya's Hindu Castes and Sects, p. 5; Bannerjee's Hindu 
Law of Marriage and Stridhana, 2nd ed., p. 73. A Hindu will 
should be construed relatively to the ordinary notions and wishes 
of Hindus respecting the devolution of property and having regard 
to the surrounding circumstances : Sreemutty Soorjecmoney Dossee 
v. Denobundoo Mullick (1) ; Moulvie Mahomed Shumsool Hoodav. 
Shcwukram (2) ; Radha Prosad Mullick v. Ranimoni D(i8sl{3) 
The word " aulad " includes only legitimate children unless 
there is something in the will to indicate a different intention, 
which there is not here. It is not possible to suppose that the 
Maharajah intended that the appellant, a Mahomedan by birth, 
should be rais. If Jang Bahadur did not truly become a Hindu, 
yet, under the justice, equity, and good conscience rule, the 
succession to the property comprised in the codicil should be 
guided by Hindu law, since he was brought up by the testator 
as a Hindu and always adopted the observances of that religion : 

(1) (1857) 6 Moo. Ind. Ap. 526, at (2) (1874) L. E. 2 Ind. Ap. 7, at 
P. 550. p. 14. 

(3) (1908) L. E. 35 Ind. Ap, 118. 
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Abraham v. Abraham (1) ; Francis Ghosal v. Gabri Glw8al.(2) 
It cannot be supposed under the circumstances that the testator 
intended to exclude the first respondent in favour of the 
appellant. 

Sir li. Finlay, K.C., in reply, referred to Wilkins' Modern 
Hinduism, pp. 262, 263, and Sherring's Hindu Tribes and Castes, 
Introduction, p. xxii. 

[Lord Atkinson, in the course of the argument, said that 
where in an appeal the terms of a document in the vernacular 
are material it is desirable that the original should be before 
their Lordships, or that a copy in the vernacular should be 
included in the record.] 

The judgment of their Lordships was delivered by 

Lord Atkinson. This is an appeal from a judgment and 
decree dated February 26, 1906, of the Court of the Judicial 
Commissioner of Oudh, which affirmed a judgment and decree 
dated January 8, 1905, of the Court of the Subordinate Judge of 
Gonda, dismissing the plaintiffs suit. 

The action out of which the appeal arises was instituted on 
April 3, 1902, by the plaintiff as eldest son and heir of his father, 
Jang Bahadur Singh, by a Mahomedan woman, claiming to 
recover the possession of the several villages mentioned in the 
schedule annexed to the statement of claim. These villages 
formed part of an estate called the Balrampur estate which had 
been bequeathed to the plaintiff's father by his (the plaintiff's) 
paternal grandfather, the Maharajah of Balrampur, by a codicil 
dated March 15, 1878, to the last will of the Maharajah. 
Possession of these villages had been taken in the year 1899 by 
the first defendant, and has since then been retained by him. 
Mesne profits were claimed in respect of this possession, and a 
claim was added to recover possession of the movable and im- 
movable property mentioned in schedules B and C, also annexed 
to the statement of claim, or in the alternative the plaintiff's 
legal share thereof, on the ground that the same was property 
acquired by the plaintiff's said father, with an additional claim 
for further relief. 

(1) (1863) 9 Moo. Ind. Ap. 195. (2) (1906) I. L. E. 31 Bomb. 25. 
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The first defendant, Bhaiya Ganga Bakhsh Singh, filed a 
written statement alleging that the plaintiff was the issue of a 
Mahomedan woman with whom his (the said defendant's) father, 
Jang Bahadur Singh, had had illegal intercourse, as were also 
the defendants numbered 2, 3, and 4, and that her nikah had 
never taken place ; that his father followed the Hindu religion 
bigotedly, and was a Hindu from his boyhood up to his death ; 
that he married for the first time a Hindu lady of a Surajbansi 
Kshatriya family ; that he (the first defendant) was the only child 
of that marriage, is the only legitimate son and heir-at-law of 
his father, and is consequently under the provision of the said 
codicil entitled to the allowance therein mentioned. 

The plaintiff replied traversing the several allegations con- 
tained in this and the other written statements filed by other 
defendants, and upon these pleadings eight issues were formu- 
lated. A vast body of evidence was given bearing upon each of 
these issues. Many of them are no longer of importance on this 
appeal, which is the ultimate stage of the litigation. The real 
questions now in dispute are, first, the proper construction of the 
language of the codicil of March 15, 1878, and second, the actual 
intention which the Maharajah desired to effect in executing it. 

The facts so far as material to the decision of these questions 
are as follows. The plaintiff is the firstborn son of his father, 
and the second, third, and fourth defendants are his brothers, 
sons of Jang Bahadur Singh by the Mahomedan woman already 
mentioned. It has been found as a fact by both the Courts 
before which this case has come that no ceremony of marriage 
was ever gone through between Jang Bahadur Singh and this 
woman, that she was his mistress not his wife, and that, conse- 
quently, the plaintiff and his brothers are illegitimate. The 
appellant accepts this finding as conclusive on this point. The 
first defendant is the son of Jang Bahadur by a Hindu lady of 
the Kshatriya caste with whom he had, admittedly, gone through 
the ceremony of marriage according to the strict Hindu rite. 

The validity of this marriage is impeached by the plaintiff 
upon the ground that at the time it was celebrated Jang Bahadur 
was neither a Hindu nor a member of the Kshatriya caste, and 
that consequently the first defendant is, like the plaintiff and his 
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brothers, illegitimate. The issue thus raised necessitated a 
somewhat lengthy examination of the life history of Jang Bahadur. 
He was, as already mentioned, the son, born in the year 1846, 
of a rather distinguished man, a Hindu by religion of the Junwar 
Eshatriya caste, Sir Digbijai Singh, Maharajah of Balrampur, by 
a Mahomedan mistress named Imam Bandi, and was therefore, 
as held by both the Courts above mentioned, a Mahomedan by 
birth. This decision is also accepted by the appellant. 

The Subordinate Judge found that " Jang Bahadur was brought 
up, not as a Mahomedan under the influence of his Mahomedan 
mother, but by his Hindu father in the religion of Hindus." He 
also found that " he never professed the Mahomedan religion and 
was never a Mahomedan in fact ; that after he was able to make 
a choice he did not choose the religion of Islam, but on the other 
hand lived and died in the faith of Hinduism .... that he was 
throughout his life a follower of the popular idolatrous form of 
Hinduism, a form directly antagonistic to the cardinal principles 
upon which the religion of Islam is founded." The Subordinate 
Judge came to the conclusion that " as Jang Bahadur was never 
throughout his life a Mahomedan, the Mahomedan law did not 
regulate the succession to his estate, and as he was not a Hindu 
by birth neither did the Hindu law regulate it ; that neither of 
these laws nor yet the Indian Succession Act governed him at 
his death, and that according to the principles of justice, equity, 
and good conscience, and by the application of so much of the 
Hindu law as was applicable to the case, Ganga Bakhsh Singh, 
the first defendant, was his father's legitimate son and sole 
heir." 

The Court of the Judicial Commissioner, whilst abstaining 
from pronouncing any definite opinion on the legitimacy of the 
first defendant, gave in the following passage of their judgment a 
sketch of the status, life, and character of Jang Bahadur Singh, 
which, though it differs to some extent from that of the Sub- 
ordinate Judge, is, in their Lordships' view of the evidence, fairly 
accurate. It runs thus : " Jang Bahadur belonged to no caste, 
and even if the issue of his marriage with Hansraj Kunwar 
should be held to be legitimate, a point on which I express no 
opinion, it is clear that the Hindu community at Balrampur 
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treated the validity of the marriage as open to question. 
The Subordinate Judge has cited several authorities to 
show that the Hindu religion admits proselytes of all 
kinds. The truth of this is indisputable, but it is 
equally true that the admission of a proselyte and his 
descendants into the society of orthodox Hindus is a very slow 
process. The defendant's witnesses hit off the position exactly 
when they say that they might eat with Jang Bahadur's family 
if they persevered in their Hindu habits and maintained their 
character for several generations. In two parts of one and the 
same house Jang Bahadur had a Mahomedan and a Hindu family 
and seems to have been on equally affectionate terms with both. 
He ate food in English hotels and railway refreshment rooms, 
drank gin and kept fowls and pigs. It is evident that he was 
neither an orthodox Hindu nor an orthodox Mahomedan. It 
appears to be that he led a double life as was almost inevitable 
under the circumstances. He no doubt called himself a Hindu, 
and if he had any religion it was, as the Subordinate Judge says, 
the popular idolatrous form of Hinduism, but he is not proved to 
havo been an orthodox Hindu, and therefore it seems to me that 
if the plaintiff were found to be of legitimate birth the circum- 
stance that his father became a Hindu to the extent shown 
by the evidence would be no reason for passing over the plaintiff 
and giving the property to the first defendant." 

It has been urged on behalf of the respondents that the Court 
of the Judicial Commissioner was mistaken in supposing that 
Jang Bahadur kept his two families in two sides of the same 
house, that, in truth and fact, he kept them in two different 
houses. This is really a small matter and does not affect the 
general accuracy of the passage. 

A vast body of evidence was given describing in great detail 
the participation of Jang Bahadur Singh on many occasions in 
the most solemn rites and ceremonies of the Hindu religion. It 
was proved by many witnesses that he wore, somewhat 
ostentatiously, the Hindu tilak on his forehead, that he was 
invested by his father with the sacred thread, that he kept a 
Hindu cook to cook his food. The fair result of the evidence in 
their Lordships' opinion is that Jang Bahadur did his utmost to 
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become an orthodox Hindu, and to pass as such in the society in 
which he lived ; that his father, from the boy's youth upwards, 
aided and encouraged him in those efforts ; and, finally, when 
he was only fifteen years of age, procured a marriage to be 
celebrated with great pomp and rejoicing according to the strict 
Hindu rite between him and the already mentioned Hindu lady 
of the Kshatriya caste, Hansraj Kunwar. 

This lady's family were apparently not well off, and it was 
stated in evidence that the Maharajah gave to her brother 
Sheo Dial a village to induce him to consent to the union. 
This, however, only proves the anxiety of the Maharajah to 
bring about the marriage. No doubt the Maharajah did not 
attend the ceremony himself. He allowed certain priests to 
perform for him those ceremonies properly performable on such 
occasions by a father, but the marriage cannot but be regarded 
as a somewhat bold attempt to force, as far as possible, the son's 
entrance into the ranks of a high (twice born) caste, and it 
might well be that the father, as the Subordinate Judge thought, 
may have absented himself from the ceremony from motives of 
prudence. On the other hand it is difficult to believe that all 
the parties concerned, Sheo Dial, with his own sons, and his 
daughters to get married, the Maharajah with his position and 
distinction, the priests with their duties to their religion and 
office, and all those who assisted at the ceremony with their 
notions of what was due to their creed, would have promoted, or 
taken part in, an elaborate public function if they knew that it 
could at best create only a relation of permanent concubinage, 
without hope or prospect of elevation into a worthier and more 
respected state. The evidence of Sheo Dial is important in this 
connection. He said he went with two pandits to visit the 
Maharajah; that he had learned that Jang Bahadur was 
a Mahomedan woman's son ; that on his expressing his 
scruples about the contemplated marriage owing to this fact the 
Maharajah assured him that Jang Bahadur was a Hindu ; that 
he (the Maharajah) held him (Sheo Dial) by the arm and said : 
" From childhood I have got him suckled by a Brahmin woman. 
He eats with me. He does puja, and his ways are the ways of a 
Hindu." Sheo Dial further says that Jaqg Bahadur Singh wore 
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a tilak of chandvan, that his cook was a Hindu, that he saw him 
sitting near the Maharajah at dinner, and that hearing and 
seeing this he, Sheo Dial, consented to the marriage of his sister 
with Jang Bahadur. No doubt it is stated by another witness 
that the Maharajah did not sit at meals with this son, but unless 
this evidence of Sheo Dial be an entire fabrication it bears 
additional testimony to the anxiety of the Maharajah to have 
his son accepted and treated as a Hindu. Hansraj Kunwar died 
in the Maharajah's lifetime. Jang Bahadur performed all the 
obsequies proper to be performed according to the Hindu religion 
by a surviving Hindu husband. His father, in the year 1872, 
got him, then about twenty-four years of age, again married to 
another Hindu lady, a member of the same Kshatriya caste, Raj 
Kali Kunwar, who survived him, and is the fifth defendant in 
this suit. There was the same publicity and pomp as on the 
occasion of the first marriage, the same religious ceremonial. 
The Maharajah on this occasion, as on the former, absented 
himself and got his duties performed vicariously in the same 
way. The sole issue of this second marriage was a girl. Both 
she and Bhaiya Ganga Bakhsh Singh married members of the 
Kshatriya caste. Sir Robert Finlay insists that the law for 
many centuries has been that a Hindu must be born not made, 
and he cited several authorities in support of that proposition. 
On the other hand the treatises referred to by the Subordinate 
Judge in his judgment appear to tend in an opposite direction, 
and the facts of this case shew that in this matter of marriage 
the rules both of Hinduism and of caste were not, in this instance 
at all events, strictly applied. In the view their Lordships take 
it is unnecessary to express any opinion on the point. The 
matter for decision in this case being the construction of a codicil 
to the Maharajah's will, the point is not what is the strict rule 
of the Hindu religion, or the strict rule of the Kshatriya caste, 
but this, namely, what were the wishes and intentions of the 
testator as revealed by the language of that instrument, viewed 
through the light of the circumstances which surrounded him at 
the time he made it. 

It would be strange indeed if the man who had made it his 
special care to rear this son of his as a Hindu, and had succeeded 
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in marrying him to two high caste Hindu women, should intend 
or desire, whatever might be the strict letter of the law, to place 
the offspring of these unions on the same level as the illegitimate 
children of his son's Mahomedan mistress and make them all 
equally the objects of his bounty. 

Much reliance was placed by the appellant upon the evidence 
of several witnesses, members of the Kshatriya caste, which was 
directed to shew that they would not eat with Jang Bahadur 
Singh, take betel leaves from him, or recognize him as a member 
of that caste, or of the Hindu religion, and it was contended that 
the Subordinate Judge had not paid sufficient attention to this 
evidence, or given it its due weight. He has no doubt not com- 
mented upon it at any great length, but it would be quite 
unreasonable because of this to conclude that he had not 
fully considered it. When the evidence is examined it will 
be found that the objection of many, if not most, of these 
witnesses to eat with Jang Bahadur or to give him betel 
leaves, &c, was due to the well-known and undisputed fact 
that he was the illegitimate son of a Mahomedan mistress, 
rather than to the fact that he was not a genuine Hindu. 
This is notably so in the case of the witnesses Kali Parshad 
and Jagdeo Singh. The former said "I did not eat with 
Jang Bahadur because he was Imam Bandi's son," and again, 
" I won't eat kutcha food touched by Ganga Bakhsh. I won't 
drink water from his hand because his grandmother was a 
Mahomedan," and the latter said " I cannot eat food cooked by 
Raj Kali Kunwar because she was Jang Bahadur's wife," but he 
proceeded to say that he would have no objection to eat with 
Jang Bahadur Singh if the Maharajah had asked him to do so, 
and then he added the important statement : " Jang Bahadur 
had offended the Maharajah by keeping a Mahomedan woman, 
that woman had four sons, she lived with Bandi as Jang 
Bahadur's mistress for twelve or thirteen years until her death." 
Babu Basudeo Lai, an educated man and an advocate, says 
" Jang Bahadur took particular care to put on the tilak more 
than a born Hindu would take because he was anxious to appear 
a Hindu ; that from the orthodox point of view he (the witness) 
did not consider him a Hindu, but he could not say he was a 
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Bhaiya birth as the reason for his unwillingness to take water from his 
iuhadur h ana * 8 - Hanwant Singh gives remarkable evidence to the same 

Bhaiya e ^ ecfc * **e said : " I consider Jang Bahadur a Hindu. He 

Ganoa worshipped like a Hindu. He did pilgrimages like a Hindu. 

Singh. He gave dans to Brahmins like a Hindu. His ways were those 
of a Hindu. I saw him doing puja in the temple for the first 
time thirty years ago, and three times altogether I saw him 
feeding Brahmins at the temple." Yet despite what he saw, and 
his opinions on Jang Bahadur's religion, he says on the next 
page he would not eat with him because he was born of Imam 
Bandi, nor would he eat with Ganga Bakhsh, because presumably 
he was his father's son, though he admits that if the latter 
" persevered in his Hindu habits for two generations he would 
be taken into the biradri." 

These witnesses are fair specimens of those examined on this 
point. Their evidence might be of importance if it was necessary 
for their Lordships to determine whether or not the first defen- 
dant was the legitimate son and heir-at-law of Jang Bahadur. 
The Subordinate Judge has determined that question in the 
affirmative. Their Lordships concur with the Court of the 
Judicial Commissioner in thinking that it is not necessary to 
determine it one way or the other for the purposes of the decision 
of this appeal, and they therefore abstain from expressing any 
opinion upon it. What is of importance, when one has to 
construe this codicil, and determine what was the testator's 
intention in making it, is to ascertain in what light he regarded 
his son, the marriages he helped that son to contract, and the 
issue that sprung from them. 

Their Lordships are of opinion that the reasonable conclusion 
to be drawn from the evidence is that the Maharajah treated 
this son of his as a Hindu in religion, and desired that others 
should so treat him ; that he treated his marriages with the two 
Kshatriya ladies as lawful marriages and desired that others 
should so treat them, and consequently resolved to regard and 
treat the offspring of these unions as legitimate, and desired 
they should be so treated and regarded by others ; and that it . 
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was in this frame of mind he made the testamentary disposition 
which is in dispute. It is lengthy, and in its material parts runs 
thus : 

" Whereas I have a son, named Jang Bahadur Singh, horn of 
an unmarried mahal, and whereas he is not born of khas mahal, 
and it is against the usage of the family and against religion 
according to the Hindu Shastras, so he is not considered capable 
of gaddinashini and the proprietorship of the riasat. But he 
also being born of my loins, it is incumbent on me that such 
means be provided for support as would enable him and his 
(aulad) issues to support themselves well and with respect. 
Accordingly ever since the date of his birth till this day when- 
ever proper opportunity presented, grant was made for his 
support ; and during my lifetime I shall make grants according 
to my will whenever I shall deem it expedient to do so. But 
with a view to clearly make a provision beforehand in order that 
there may not remain any co-ownership and dispute relating to 
a part or the whole of my movable and immovable property, a 
property should be determined for Jang Bahadur Singh and 
his (aulad) issues for generation after generation in order that 
the conditions of the deed may remain binding in perpetuity. 
Accordingly the settlement is made as follows. It is this: 
Rs.4000 per mensem or Rs.48,000 per annum shall be con- 
tinued to be paid by the proprietor of the riasat, the locum 
tenens of the gaddinashin for the time being ; and that amount 
shall be paid to Jang Bahadur Singh and his (aulad) issues for 
generation after generation as long as the (khandan) family 
of Jang Bahadur Singh and his (aulad) issues remain in 
existence. 

*' Details of Conditions. 

" 1. He shall not directly or indirectly take part in running 
the riasat, and shall also remain a well-wisher of the riasat. 
2. He shall not transfer his maintenance allowance to a stranger 
by sale, mortgage or otherwise. 8. For his lifetime Jang 
Bahadur Singh has a right to spend this money, but after his 
death from among his (aulad) issues one person (jiska haq 
pahunchta ho) to whom the right may go shall be considered 
proprietor of this maintenance allowance without division as a 
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rais. The other issues of the family of Jang Bahadur Singh 
shall be entitled to get food, raiment and other necessaries out 
of the monthly allowance; .... 4. When there remains no 
descendant of the family of Jang Bahadur Singh, at any time, 
the monthly allowance of Rs.4000 will be resumed and remain 
in proprietary possession of the proprietor of the riasat, the 
gaddinashin. 5. For the realisation of the monthly allowance, 
a few villages with jama and names of demarcated villages and 
hamlets are selected, and a list of the same is annexed to the 
document. The jama of the selected (tajwiz shuda) villages will 
be credited from year to year towards the aforesaid fixed monthly 
allowance of Rs.4000. Neither has the proprietor of the riasat, 
gaddinishin, power to realise the jama of the selected villages 
yielding Rs.48,000, including mal and sewai, from Jang Bahadur 
Singh or his descendants, nor is Jang Bahadur Singh or his family 
descendants competent to demand the fixed monthly allowance of 
Rs.4000 from the gaddinashin, the proprietor of the riasat. 
6. The jama of the selected villages, a copy of which is attached 
to the document, shall be deemed the jama, including mal and 
sewai in perpetuity. And the proprietor of the riasat for the 
time being shall have no power to increase or decrease the jama. 
And Jang Bahadur Singh and his family descendants shall raise 
no excuse as to increase or decrease of the jama. And the pro- 
prietor of the riasat shall have no power to cancel the lease. And 
Jang Bahadur Singh and his family descendants shall have no 
proprietary right against the proprietor of the riasat, except that 
of deriving benefit from the selected villages. Besides, Jang 
Bahadur Singh and his family descendants shall have no power 
to transfer the immovable property by sale or mortgage or other- 
wise. But they shall continue in perpetuity to hold possession 
over the said villages. 7. The villages selected for payment of 
the monthly allowance shall have their boundaries maintained 
according to the map of had-o-bast kishtwar. The proprietor of 
the riasat shall have no power to vary them contrary to it, nor 
shall Jang Bahadur Singh or his descendants have any." 

Then follow the details of the villages leased out in perpetuity 
for the payment of the monthly allowance of Rs.4000. The 
testator then makes a bequest to Imam Bandi, the mother of 
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Jang Bahadur, in the following words : " Besides, with a view 
to support the mother of Jang Bahadur Singh, I propose to 
fix Rb.1000 per mensem, or Rs. 12,000 a year, for her personal 
expenses. She that is the mother of Jang Bahadur Singh has 
power to spend the fixed allowance without interference by any- 
body else, and may, in her lifetime, make a will in favour of 
anybody whom she pleases, and in respect of any good work she 
likes, and it will be deemed liable to be acted upon. And for the 
purpose of realising the aforesaid annuity of Rs.12,000, a few 
villages, mentioned below, are given by way of theka with jama 
assessed thereon. The money will be realised from those villages 
from year to year." He then gives a list of the villages out of 
which the Rs.12,000 was to be collected, and proceeds to add : 
" These few sentences have been put down to make provision 
for her support while in the enjoyment of health and possession 
of the five senses, and out of my own pleasure and accord, in 
order that they may be of use after me." 

The testator died on May 27, 1882. In or about January, 
1894, Jang Bahadur Singh became insane. He so continued for 
several years, and died on October 1, 1899, leaving as his own 
the movable and immovable property mentioned in schedules B 
and C attached to the statement of claim. The first defendant, 
as already mentioned, immediately went into possession of the 
property mentioned in schedule A and has since retained it. 

Jang Bahadur Singh was created by the codicil ancestor or 
first proprietor of the estate. Maintenance allowances, somewhat 
resembling rent-charges, were charged upon it. It was to be 
perpetual, impartible, indivisible, and incapable of being other- 
wise charged or incumbered, and it was not to be the subject of 
any co-ownership. On the death of Jang Bahadur a person, 
styled the representative of the former, was to succeed him as 
proprietor of this maintenance allowance, without " division," as 
a rais. This proprietor was to be one of the issue of Bahadur 
Singh, the other issue (aulad) of the family (khandan) of 
Jang Badahur Singh being only entitled to get food and raiment 
out of the allowance. In addition the marriage and funeral 
expenses of the male and female children of the family of Jang 
Badahur Singh were to be paid. The only indication given as 
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to how the particular individual, one of the issue of Jang Bahadur, 
who was to succeed him as proprietor of the allowance was to be 
ascertained is that contained in the words " on whom the right 
may go." The testator must have had in mind some law or 
rule which would apply to fix the succession. What law could 
this high caste Hindu possibly have had in mind for such a 
purpose other than the Hindu law ? That law, however, in the 
matter of succession to property, takes no account, in the three 
higher classes, of illegitimate descendants. Sir Robert Finlay, 
as their Lordships understood, admitted this contention— at, 
least to this extent, that if when a successor came to be ascer- 
tained the class of beneficiaries contained both legitimate and 
illegitimate members, the eldest legitimate male would by the 
Hindu law succeed ; but where, as in the present case, as he 
contended, all the children are illegitimate, the eldest male 
amongst them should succeed. But by what law or rule he did 
not indicate. It is difficult to suppose that if the testator 
intended all his grandchildren to be put upon the same level he 
would not have indicated some method by which the successor 
to his son should be selected. If he relied at all upon the Hindu 
law to select that successor it could only be because he wished it 
to be assumed that that law applied to some of the issue of his 
son, and that could only be the case if those members of the 
issue were to be taken to be legitimate. 

At the date of this codicil Jang Bahadur was only about thirty 
years of age. He had already had one son by his deceased 
Kshatriya wife. He had been married for some time to another 
Kshalriya wife, by whom it was quite possible he might have had 
male issue, and it would have been quite in conflict with the 
whole tenor of the Maharajah's treatment of and conduct 
towards his son Jang Bahadur to deprive by this codicil 
these marriages and the issue springing from them of 
the character and status he had striven to secure for them. 
The Court of the Judicial Commissioner came to the con- 
clusion that the Maharajah thought these marriages of 
his son were valid, and the issue of them legitimate. However 
that may be, it is clear, their Lordships think, upon the whole of 
the evidence that he wished them to be so regarded by others. 
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Nothing would more surely have defeated that desire than that he 
should by this testamentary instrument shew that he himself 
regarded them in a wholly different light, and placed the children 
of these marriages on an equality with those of a Mahomedan 
concubine. The Maharajah has used the word "aulad" 
throughout this codicil to describe the issue of his son Jang 
Bahadur. The Court of the Judicial Commissioner has laid it 
down that this word prima facie means legitimate issue. This 
case is not one where a gift is made by will of the corpus of a 
fund, or a life interest in a fund, to the " children " of the testator 
or of another as a class. There may be good reason in some such 
cases for holding that in India the word " children " includes 
illegitimate children, but here a succession of life interests from 
generation to generation is intended to be set up, the successor 
or " proprietor " in each instance being vested with absolute 
control of the income, subject only to the duty of maintaining 
the issue (aulad) of the family (khandan) of the first proprietor, 
Jang Bahadur Singh. There is nothing on the face of the 
will to suggest that a meaning should be given to the word 
" aulad " different from its prima facie meaning ; but if it is to 
be read as including illegitimate issue, then it follows that the 
testator intended to bring into the line of succession not only 
his illegitimate grandchildren but their illegitimate issue from 
generation to generation. Such a construction would render 
rather unnecessary the provision that if no descendants of the 
family of Jang Bahadur remained, the monthly allowance should 
fall into the possession of the gaddinishin, and would also seem 
to defeat the whole purpose and object of the testator in establish- 
ing this succession of life interests. Nor do their Lordships see 
any reason for extending in this instance the meaning of the 
word " khandan," which ordinarily refers to the group of 
descendants who constitute the family of the progenitor, so as to 
include illegitimate offspring, who from the necessities of the case 
cannot share in the family life or its worship or ceremonials. 

It has been strenuously urged by Sir Robert Finlay on behalf 
of the appellant : first, that there would have been nothing 
easier for the testator, if he desired to exclude his illegitimate 
grandchildren from all benefit under this codicil, than to have said 
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so. The question is, has he not done so by the use of the word 
" aulad " ? But even if this be not so, it was quite as easy for 
him to include them in the class described by the word " issue " 
as to exclude them from it, so that the argument cuts both ways. 
It was in the second place contended that, having regard to his 
interest in these children, he never could have intended to 
leave them unprovided for. He undoubtedly did shew some 
interest in them, but not a very keen interest, and it is by no 
means clear that he did not intend them to be provided for in 
the way they have been provided for, namely, by being main- 
tained by their grandmother Imam Bandi during her life, out of 
the income left to her by the codicil. He enabled her by the 
exercise of the testamentary power over this income conferred 
upon her so to provide for them after her death. The income 
was large, lis. 1000 per mensem. She was a woman who at the 
date of the codicil must have been at least forty-five years of age, 
her son Jang Bahadur being then thirty years of age. The 
son's mistress and her children lived with her. She, according 
to the evidence, helped to rear them. It was scarcely conceivable 
that she should require Rs.12,000 per annum for her personal 
expenses alone. The power of disposing of this income by will 
clearly shewed that the testator had some object in view beyond 
providing adequately for her maintenance. What more natural 
than that this income, handsome in amount, and disposable by 
her will, should have been given to enable her to provide for her 
grandchildren ? Their Lordships are therefore of opinion that, 
having regard to all the evidence in the case and the provisions 
of the codicil itself, the intention of the testator plainly was to 
treat the marriages of Jang Bahadur with the two Kshatriya 
women already mentioned as valid marriages, and the issue of 
those marriages as legitimate issue. They think that the 
judgment appealed from was right, and that this appeal should 
be dismissed with costs, and they will humbly advise His 
Majesty accordingly. 



Solicitors for appellant : T. L. Wilson & Co. 
Solicitors for the first respondent; Sanderson, Adkin, Lee d* 
Eddis, 
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KALI BAKHSH SINGH and Others . . . Defendants; 

AND 

RAM GOPAL SINGH and Others .... Plaintiffs. 

ON APPEAL FROM THE COURT OF THE JUDICIAL 
COMMISSIONER OF OUDH. 

Pardaniahin Woman—Deed of Gi/t— Independent Advice— Undue Influence- 
Validity of Deed. 

There is no absolute rule of law that a deed of gift by a pardanishin 
woman is invalid in the absence of proof that she had independent 
advice. The absence of independent advice is a fact to be taken into 
consideration on the issue as to whether the grantor thoroughly under- 
stood the transaction and carried it out deliberately of her own free will. 
If a review of the facts, including the nature of the transaction, the 
training and habit of mind of the grantor, and the proximate circum- 
stances affecting the execution, leads to the conclusion that independent 
advice would not have made any difference in the result, then the gift 
should be declared valid. 

Appeal from a judgment and decree of the Court of the 
Judicial Commissioner (May 21, 1908) reversing a judgment 
and decree of the Subordinate Judge of Rae Bareli (February 15, 
1907). 

The main question in the appeal was as to the validity of 
a deed of gift purporting to have been executed on September 24, 
1903, by Balraj Kuar, a literate pardanishin lady. 

One Bishunath Singh was the owner of considerable zamindari 
property, including a 9 annas 8 pies share in each of the villages 
Baradih and Asaipur. He had a son, Brij Mohan Singh, who 
died in 1882, leaving a widow, Balraj Kuar. At various dates 
between 1883 and 1894 Bishunath Singh made deeds of gift to 
her of immovable property, including the above-mentioned 
shares in two villages. After the death of Bishunath Singh in 
1894, Balraj Kuar formed an intimacy with the appellant Kali 
Bakhsh Singh, her mukhtar, and they openly lived together as 
husband and wife. Two daughters were born of this alliance. 

* Present: Lord Shaw of Dunfermline, Lord Moulton, Sir John 
Edge, and Mr. Ameer All 
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j. c. Balraj Kuar also became attached to Ganga Bakhsh Singh (the 
1913 second appellant), the infant legitimate son of the appellant Kali 
Bakhsh Singh. She brought him up as her own son and kept 
him under her care and protection as long as she lived. On 
r. September 24, 1903, Balraj Kuar, who had considerable experi- 
singh. ence of business matters, executed a deed of gift of a 9 annas 
8 pies share in each of the villages Baradih and Asaipur in 
favour of Ganga Bakhsh Singh. This represented about half 
the property which she possessed. The deed was signed by 
four persons as witnesses, including the patwari and the family 
priest, and was registered by the sub-registrar, who gave a 
certificate of registration. On November 25, 1903, Balraj Kuar 
died. 

On September 17, 1906, one Bhola Singh, since deceased 
and represented by the respondents, and another commenced a 
suit against the appellants claiming possession of the property 
the subject of the gift by succession from Bishunath Singh. 
They alleged that Balraj Kuar had only a life interest in the 
property and that the deed of gift was invalid on the grounds 
that it was executed under the undue influence of the appellant, 
Kali Bakhsh Singh, and that Balraj Kuar was incapable of 
understanding her affairs and did not understand the effect of 
the deed. 

The Subordinate Judge delivered judgment on February 15, 
1907. He found that Balraj Kuar voluntarily executed the deed 
of gift in a sound state of mind and after understanding its terms 
and effect. He accordingly dismissed the suit. 

The plaintiffs appealed to the Court of the Judicial Commis- 
sioner, which delivered judgment on August 22, 1907. The learned 
Judicial Commissioners agreed with the view of the Subordinate 
Judge that the plaintiffs had failed to prove that Balraj Kuar 
was at the date of the deed either insane or so enfeebled by 
illness that she was unable to understand its purport. While 
expressing some doubt as to the adequacy of the explanation 
given, they were of opinion that, the grantor being a pardanishin 
woman, the gift could not be upheld in the absence of independent 
advice. They accordingly remanded the case to the Subordinate 
Judge for a finding upon issues which had not been dealt with. 
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These issues included the question as to the validity of a will J. C. 

made by Balraj Kuar in 1892 by which the property in suit was 19 1 3 

devised to Bishunath Singh for life with remainder to a person kTli 

not a party to the suit. The Subordinate Judge found these ^inou" 

issues in the plaintiffs' favour, holding that the will was invalid »• 

r • / ° t Bam Gopal 

in the absence of proof of mdependent advice. Objections to singh. 
these findings were filed in the Court of the Judicial Commis- 
sioner. That Court by its judgment delivered on May 21, 1908, 
upheld the findings upon these issues ; in the result the plaintiffs' 
appeal was allowed and a decree for possession made. 

De Gruyther, K.C., and Dube, for the appellants. The rule as 
to the validity of a gift by a pardanishin lady is laid down in 
Sajjad Hustain v. Wazir Ali Khan {I) and the cases there cited. 
It is that the onus is on the grantee to prove that the trans- 
action was explained to the grantor and was understood by her. 
The appellants satisfied this onus. The Subordinate Judge found 
that the deed was explained to Balraj Kuar, and though in the 
Court of the Judicial Commissioner some doubt was tlirown 
upon the general adequacy of such explanations, this finding was 
not dissented from. The grantor was accustomed to manage her 
own affairs, and there is no reason to suggest that she did not 
understand the effect of the deed, which was perfectly intelligible 
and dealt with property of which she had a personal knowledge 
extending over many years. The circumstances under which the 
deed was made satisfied the tests proposed by Lord Macnaghten 
in Mahomed Buksh Khan v. Hosseini Bibi. (2) As was held in 
that case, the matter is not one in which legal or independent 
advice was necessary. The learned Judicial Commissioners were 
wrong in the view which they took that independent advice was 
essential in order to rebut the presumption of undue influence. 
[In re Coomber (8) was also referred to.] 

Sir Erie Richards, K.C., and Ross, K.C., for the respondents. 
The gift must be treated as a gift to the donee's father, the first 
appellant, since he would have the benefit of it, and the onus 
was upon him to prove that the deed was not executed under his 

(1) (1912) L. B. 39 Ind. Ap. 156. (2) (1888) L. R. 15 Ind. Ap. 81. 

(3) [1911] 1 Oh. 723. 
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j. c. influence. That onus was not discharged in the absence of 
1913 independent advice. The law in India as to undue influence is 
i^Ti founded on English law but is extended and adapted to the 
B sreoH H 8 P €C ^ a ^ circumstances of pardanishin ladies. Tho rule is correctly 
v. stated as follows in Trevelyan's Hindu Law, 1912, p. 490 : 11 it is 
Singh, clear that a pardanishin lady is not bound by an alienation 
unless it be distinctly proved that she was aware of all the 
circumstances and of the nature and effect of the transaction, 
that no advantage was taken of her position, and that she had 
independent advisers." [Reference was made to the Indian 
Evidence Act, 1872, s. Ill ; Ameer Ali and Woodroffe's Law of 
Evidence, 5th ed., 1911, pp. 694 and 697; Kanai Lai Jowhari 
v. Kamini Debi (1); and, as to the law in England, to the judg- 
ment of Cotton L.J. in Allcard v. Skinner (2), and to Pollock on 
Contracts, 8th ed., 1911, pp. 640 et seq.] The facts in Mahomed 
Buksh Khan v. Ilosseini Bibi (3) were peculiar and render the 
decision inapplicable to the present appeal. The grantor in 
that case had made an undoubtedly good gift to her daughter. 
Upon the daughter's death the grantor became entitled to a sixth 
of her property and thus recovered the subject of the gift. It 
was in these peculiar circumstances that she made, in favour of 
her deceased daughter's infant children, the disputed gift which 
was upheld although the grantor had not independent advice. 

De Gruyther, K.C., in reply. There is no judgment of the 
Board which supports that part of the passage in Trevelyan's 
Hindu Law which suggests that a deed of gift by a pardanishin 
lady is necessarily invalid in the absence of independent advice. 
[He referred to Hakim Muhammad Ikram-ud-din v. Najiban. (4)] 

1913 The judgment of their Lordships was delivered by 

Nor. 27. Lord Shaw op Dunfermline. This is an appeal from a 
judgment and decree of date May 21, 1908, of the Court of the 
Judicial Commissioner of Oudh, which reversed a judgment and 
decree of the Subordinate Judge of Rae Bareli, dated February 15, 
1907. 

The plaintiffs ask that a decree for actual and proprietary 

(1) (1867) 1 Beng. L. R. (0.8.C.)31, n. (3) L. R. 15 Ind. Ap. 81. 

(2) (1887) 36 Ch. D. 145, at p. 171. (4) (1898) L. R. 26 Ind. Ap. 137. 
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possession of certain shares in villages in Pargana Salon be J. c. 
passed in their favour against the defendants, and for an account 1913 
of mesne profits. 

It is unnecessary to enter upon many details of the case. The 'jfj™™ 
portion of it which was laid before the Board consists in a Ram q opal 
demand for cancellation of a deed of gift dated September 24, sixoh. 
1908, executed by one Balraj Kuar in favour of Ganga Bakhsh 
Singh, son of the appellant Kali Bakhsh Singh. 

This deed has been upheld by the Subordinate Judge, and has 
been declared invalid by the Court of the Judicial Commissioner. 

It is important to observe what were the grounds for the 
cancellation of this deed. They are gathered together in the 
issues framed by the Subordinate Judge, and are as follows : — 

(1.) Did the lady execute the deed of gift ? 

(2.) Was it M written and completed without her knowledge ? 
Was she able to understand " the transaction ? 

(8.) Was she of unsound mind at the time of the writing of 
the said deed ? 

The relation of the parties to the deed was, briefly stated, 
this : Balraj Kuar, who died two months after the execution of 
the deed of gift, was a pardanishin lady. She was possessed of 
a number of villages, or rather of shares therein, and she had 
become absolute owner thereof as the result of gifts made by one 
Bishunath Singh. At least six deeds of gift are produced, and 
there can be little doubt that the lady thoroughly understood 
this form of transaction. Her husband had died many years 
before, namely, in 1881, and her property was managed by Kali 
Bakhsh Singh, who was her mukhtar, and with whom she 
formed an intimacy, the result of which was the birth of two 
illegitimate daughters. One of these was alive at the date of the 
deed. 

Ganga Bakhsh Singh was the legitimate son of Kali Bakhsh 
Singh, and the suggestion seems to be warranted which points 
not only to the affection which Balraj Kuar had for Kali Bakhsh, 
but to the attachment which she had formed to the boy. The 
interests represented by the plaintiffs are derived from remote 
relationship to Brij Mohan Singh, the deceased husband, and to 
Bisbwnatb Singh, the father-in-law of the lady. 
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J. C Upon the issues as framed and the contentions of parties as 
1913 pled, the Subordinate Judge, who manifestly conducted the case 
i^Vli w ^h great care, had no doubt. As to the plaintiffs' evidence he 
^Ingh" no ^ s tnat & " * s absolutely unreliable, and seems to me a pure 
Ram Co concoction." Reasons are given for this opinion, and the 
Singh, judgment upon this part of the case does not seem to be contro- 
verted in the Court of the Judicial Commissioner. In short, the 
attack upon the deed by the evidence led by the plaintiffs has 
failed. 

As to the evidence tendered in support of it the matter stands 
thus : Ex facie, it is duly signed and attested. It bears the 
signature of Balraj Kuar, of the patwari, Lachman Pershad, and 
of three other witnesses, including the family priest. Above all 
there is the certificate of Bunyad Husain, the sub-registrar of 
Salon, as to what occurred when the deed was produced by 
Balraj Kuar before him at her residence. It is duly registered. 
There seems no reason to doubt the value of his testimony, which is 
believed in its entirety by the Subordinate Judge. Apart from the 
circumstances to be now mentioned the deed appears to be beyond 
suspicion, being attested by just those persons who would be 
naturally called in for such a purpose and being registered in the 
usual way by the proper officer. 

Their Lordships incline to the opinion that the judgment of 
the Subordinate Judge would not have been reversed but for the 
controlling weight which was attached by the Court of the Judicial 
Commissioner to the fact that the lady in the transaction had not 
independent advice. The view, put briefly, adopted in that Court 
is this : The deed was executed in favour of the son of a paramour, 
and therefore, to all intents and purposes, in favour of the 
paramour himself, he also being a person who was her mukhtar. 
Although there is no direct evidence that he ever influenced her 
to make a gift in favour of his son, still, in the circumstances, 
the deed (so it is maintained) must fall, because the law makes 
an absolute demand that a person in such a situation should have 
independent advice. The absence of this element entitles a Court 
of law to set the deed aside. 

There are several circumstances which favour this conclusion. 
In the first place, the lady was a pardanishin lady, and the law 
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throws around her a special cloak of protection. It demands j. c. 
that the burden of proof shall in such a case rest, not with those 1913 
who attack, but with those who found upon the deed, and the £7™ 
proof must go so far as to shew affirmatively and conclusively B±™h 
that the deed was not only executed by, but was explained to, and r. 
was really understood by, the grantor. In such cases it must RA sing°h AL 
also, of course, be established that the deed was not signed 
under duress, but arose from the free and independent will of the 
grantor. The law as just stated is too well settled to be doubted 
or upset. It was expressly reaffirmed by this Board in Sajjad 
Husain v. Wazir Ali Khan (1), and nothing that is now said can, 
or is intended to, disturb it. In the next place, a fact which has 
given rise in their Lordships' minds to considerable difficulty has 
been that Kali Bakhsh, the father of the donee and the mukhtar 
of the donor, was not examined as a witness. 

This brief review is given by way of indication that the judg- 
ment now to be announced has been arrived at after a full 
balancing of the considerations both in fact and in law which 
affect the question to be determined. 

The property conveyed by the deed of gift amounted, as the 
Board were informed, to about one half of the lady's estate. It 
was not contended that her outward style or mode of life had 
thereby been changed, or that any impoverishment had occurred, 
the case being thus distinguished from those of donations of 
practically the entire property of the donor, of which the case of 
Sajjad Husain above referred to was an instance. 

Their Lordships are satisfied on the salient features of the case 
as follows : — 

1. As to the execution of the deed. The challenge of this has 
failed, and both the Courts below hold the execution to be properly 
and satisfactorily established. 

2. As to the capacity of the grantor. Upon this subject the 
Courts below are also agreed in holding that competency is proved. 
In their Lordships' judgment, this is so, as after mentioned, in a 
special degree. 

3. As to the deed being read over and explained. Again both 
Courts are agreed. But while the Subordinate Judge thinks that 

(1) L.IU9Ind. Ap. 15$, 
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j. c. the explanation was thorough, the Judicial Commissioners appear 

1913 to incline to the view that it was perfunctory. Upon this matter 

j^^j much depends upon whether the grantor of the deed was a person 

Bakhsh accustomed to business or to the management of affairs. It is 
Singh . . , ° 

r. upon this point that their Lordships find themselves in agree- 

A M O O PA Ij 

Sinoh. ment with the Subordinate Judge. In doing so they found upon 
what is admitted, not only by him, but by the Court of the 
Judicial Commissioner. It appears that the lady had been in the 
habit for a considerable period of years of managing her affairs, 
of entering up her accounts, and of attending to business. Upon 
another part of the case it rather appears from the judgment of 
the Judicial Commissioner, Mr. Chamier, that the lady had much 
strength of will, and that her father-in-law, Bishunath Singh, 
14 used to obey Balraj Kuar more than the latter obeyed him " ; 
while with reference to the issue now under discussion, the 
same Judicial Commissioner says, " It is proved by evidence 
adduced by the plaintiffs that Balraj Kuar signed her own 
accounts and looked after her own affairs." Their Lordships, 
in short, do not entertain much doubt that this pardanishin 
lady was a capable woman, fully alive to the direction of her own 
interests, and well aware of what she was doing. 

4. As to undue influence. Nothing of this kind is proved 
affirmatively, and the inference upon the subject must depend to 
a considerable extent upon the view which is taken as to the 
capacity of the grantor of the deed. The suggestion that Kali 
Bakhsh prompted a gift in favour of his son does not seem to rest 
upon anything more than that he was mukhtar, or held a power 
of attorney in regard to the management of her property. It is 
regrettable that the matter was left thus in the region of conjec- 
ture. There is no evidence of any kind that the mukhtar either 
mismanaged or overmanaged anything committed to his charge 
or that in any particular regarding her affairs he withstood the 
lady or controlled her purposes. It is accordingly necessary to 
consider whether the facts of this case fall under the general and 
useful category of the principle which, in the language of Lord 
Kingsdown in Smith v. Kay(l), "applies to every case where 
influence is acquired and abused, where confidence is reposed and 

(1) (4859) 7 H. L. C. "50, at p. 779. 
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betrayed." Their Lordships do not find themselves able to affirm J. o. 
that such abuse or betrayal occurred. It is no doubt true that 1913 
the evidence in such a case would not require to have been very 

strong, but there is no evidence at all which would lead to the Bakhsh 

blNGH 

conclusion. «. 

As stated, their Lordships incline to think that the judgment of ^singh^ 1 " 
the Subordinate Judge would have been affirmed by the Judicial 
Commissioners but for the view thus expressed : " It is needless 
to cite authorities to shew that such a gift cannot stand unless it 
is proved that the lady had independent advice." 

In their Lordships' opinion there is no rule of law of the 
absolute kind here indicated. The possession of independent 
advice, or the absence of it, is a fact to be taken into con- 
sideration and well weighed on a review of the whole circum- 
stances relevant to the issue of whether the grantor thoroughly 
comprehended, and deliberately and of her own free will carried 
out, the transaction. If she did, the issue is solved and the 
transaction is upheld ; but if upon a review of the facts — which 
include the nature of the thing done and the training and habit 
of mind of the grantor, as well as the proximate circumstances 
affecting the execution — if the conclusion is reached that the 
obtaining of independent advice would not really have made 
any difference in the result, then the deed ought to stand. 
The present, in their Lordships' judgment, appears to be a case 
of that kind. 

Their Lordships, as already mentioned, have fully in view the 
fact that the lady was a pardanishin lady, but the evidence as 
to her strength of will and business capacity, and the fact that 
the deed as granted is not in the circumstances of her life in 
any way an unnatural disposition of part of her property, go 
far, taken together with the evidence in this case, to convince 
them that the deed was granted by her as the expression of her 
deliberate mind and apart from any undue influence exerted upon 
it. In short their view is that if independent outside advice, 
which is an essentially different thing from independent outside 
control, had been obtained, the lady would have acted just as 
she did. Much as their Lordships support and approve of the 
protection given by law to a pardanishin lady, they cannot 
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J. c. transmute such a legal protection into a legal disability. She 
1913 might, especially if the outside adviser had been a lawyer, have 
altered the shape or form of the transaction, but in substance 
and result she would have carried out the same purpose and 
will as are expressed by the deed under challenge. They refer 

Ham Gopal 

Singh. to the judgment of Lord Macnaghten in Mahomed Buksh Khan v. 
Hosseini Bibi. (1) 

In these circumstances their Lordships will humbly advise His 
Majesty that the judgment and decree appealed from should be 
reversed, and that of the Subordinate Judge of date February 15, 
1907, should be restored. The appellants will be entitled to the 
costs since the date of the last-mentioned judgment and to the 
costs of this appeal. 

Solicitors for appellants : Barrow, Rogers <t- Nevill. 
Solicitors for respondents : T. L. Wilson d- Co. 



J. a* AKUN CHANDRA SINGH Appellant ; 
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AND 



S£"j KAMINI KUMAR BARDHAN and Others . Respondents. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 

Alluvion and Dilution— Patni Tenure— Reformation of Char— Title to Land. 

A patni tenure, created by a kabuliyat in 1837, comprised land, 
subject to alluvion and diluvion. The kabuliyat stated that the land 
had a certain area, and provided that the rent should be Bs.48 per 
drone. It also provided that if the land should be found to be more on 
measurement, more rent should be paid at that rate, and if less, that 
there should be a remission of rent. In 1843, after measurement, a 
considerable increase of rent was fixed by suit. In 1877, 1886, and 1889, 
in consequence of diluvion, the patnidar obtained decrees for abate- 
ments of rent. Between 1890 and 1901 a char gradually reformed on 
the site of part of the land originally comprised in the tenure, and this 
was in 1901 let by the patnidar to raiyats who were in possession. In 
a suit for ejectment brought by the zamindar :— 
Held, that the patnidar, by obtaining remissions of rent in respect of 

* Present : Lord Shaw of Dunfermline, Sir John Edge, and 
Mr. Ameer All 

(1) L. R. 15 Ind. Ap. 81. 
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land washed away, had not abandoned his right to the land when it j. c. 
was reformed in situ, and that the char formed part of the tenure 

created by the kabuliyat. 

Mazhar Rai v. Ramgat Singh (1896) I. L. R. 18 Allah. 290, approved. Arun 
Hemnath Dutt v. Ashgur Sindar (1879) I. L. R. 4 Calc. 894, disapproved. C |^ ( ^ A 

v. 

Appbal from a decree of the High Court (June 29, 1909) f^JJJJJ 
reversing a decree of the District Judge of Noakhali (December 6, Bardhan. 
1906). 

The suit was one to eject the first respondent from certain 
char lands, covering an area of about six square miles, and was 
brought under the following circumstances. 

The first respondent held a patni taluq in lands of which the 
appellant was zamindar. The taluq was created in 1887 on the 
terms contained in a daul kabuliyat and was situated on a river, 
the lands consequently being subject to alluvion and diluvion by 
the stream. The land granted comprised two kismats, namely, 
Algi and Paniar Tek, and the area, after deduction of waste, was 
stated as 2 drones 12 kanis 16 gandas net, assessable with rent 
at K8.48 (sicca) per drone amounting to Rs. 184.6.8. The 
following condition was contained in the kabuliyat : — " If the 
lands be found to be more on measurement by nal prevalent 
according to the custom of the pergunnah, I shall separately pay 
the rent thereof at this rate ; if it be found to be less, I shall get 
remission therefor." 

In a suit in 1843 in the Court of the Deputy Commissioner 
of Bhulua the zamindar obtained a decree fixing the rent at 
Rs.386.10.6. It appeared from the robukari of the Court 
that the zamindar caused the land to be measured in 1840 
and 1841, on notice to the patnidar, and it was then found 
that the area was over 7 drones and that the claim was made 
" under the terms of the daul and according to the present 
measurement." Subsequently diluvion took place, the river 
encroaching on the land, and the patnidar, in consequence, in 
1877, 1886, and 1889 obtained decrees for proportional abate- 
ment of the rent. In 1890 the river began to recede again, and 
land was gradually reformed on the site of kismat Algi. This 
land was the char in dispute. 

In 1890 and in 1894 the zamindar let the land so formed for 

Vol. XLI. D 
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J. C. grazing. In 1901 the char became fit for cultivation and the 
1913 first respondent leased it to a number of raiyats, who were the 
arun other respondents, and put them into possession. 

C Sinqh k ^ n J aniiarv 21, 1906, the predecessor in title of the appellant 
v. commenced a suit in the Court of the Subordinate Judge of 
Kumar Noakhali. He claimed the char as part of the zamindari and 

Bardhan. a ii ege( | ^ e had been in possession by his grazing tenants 
since its reformation. He also prayed that, in the event of his 
claim for ejectment being dismissed as against the raiyats, a 
decree might be made as against them for a fair and equitable 
rent. The first respondent pleaded that upon the reformation 
of the char upon the original site he was entitled to it, and he 
further pleaded that the suit was barred by limitation. The 
suit was transferred to the District Judge, who, on December 6, 
1906, delivered judgment for the plaintiff, granting him eject- 
ment as against the first respondent and a decree for a fair and 
equitable rent against the other respondents, the raiyats. The 
High Court by their judgment on appeal, delivered on June 29, 
1909, allowed the taluqdar's appeal and dismissed the suit. The 
learned judges (Sharfuddin and Coxe JJ.) were of opinion that, 
upon the authorities, s. 4 of Regulation XL of 1825 did not apply, 
the land not having been " gained " from the river within the 
meaning of that section, and further that the defendant could not 
claim the char under the general law as a reformation in situ 
since he had thrice applied for and obtained remission of rent 
upon diluvion. They held, however, that the terms of the 
kabuliyat, taken with the subsequent conduct of the parties, 
shewed that the whole of Algi was let and that the intention was 
that the rent should be enhanced or abated according as the area 
available for cultivation was increased or diminished by the river ; 
it followed that the char formed part of the defendant's taluq 
and that the suit failed. The learned judges differed as to the 
limitation defence, but agreed that the title by adverse possession 
raised by the plaintiff had not been established. 

De Gruyther, K.C., and Dunne, for the appellant. The infer- 
ences drawn by the High Court from the conduct of the parties 
and the terms of the kabuliyat were erroneous. Upon its true 
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construction the kabuliyat did not contemplate that the rent 
should vary from time to time as the area available for cultiva- 
tion increased or diminished. At the time the tenure was 
created the area was uncertain, and the provision as to measure- 
ment was inserted in order to give the zamindar the right 
subsequently to measure the land and to fix an increased rent 
upon that measurement. This took place in 1848. The abate- 
ments of rent obtained in 1877, 1886, and 1889 were obtained, 
not under the terms of the grant, but under Act VIII. of 1869 
(Bengal), s. 19. The High Court rightly held that s. 4 of 
Regulation XL of 1825 did not apply : Felix Lopez v. Mnddun 
Mohun Thakoor (1) ; and that the effect of obtaining the remis- 
sions of rent, in respect of the lands taken away by diluvion, was 
to cut those lands out from the tenure : Hcmnath Dutt v. Ashgur 
Sindar(2) ; Saiigram Singh v. Paluk Pandey. (8) The decision, to 
the contrary effect, in Mazhar Rai v. Ramgat Singh (4) waB wrong 
and should not be followed. 

Kenworthy Brown, for the respondents, was not called 
upon. 

The judgment of their Lordships was delivered by 

Mr. Ameer All The sole question involved in this appeal, 
which is from a judgment and decree of the High Court in 
Bengal, relates to the title to certain lands that had been washed 
away some years ago by the river Siddhi in the Noakhali district 
and have since reformed in consequence of a change in the course 
of the stream. 

The plaintiffs, appellants, are the owners of a zamindari called 
pergunnah Bhulua, situated in that district. Within this 
zamindari lies a patni tenure called Talu Ram Saran Pal, created 
so long ago as 1837 by one of the predecessors in title of the 
present zamindars. The taluq is now owned by the first and 
second defendants, respondents in this appeal. The remaining 
numerous defendants are raiyats placed on the land, by the 
patnidars, since its reformation. 

The daul kabuliyat executed by the patnidar in respect of the 
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(4) (1896) I. L. E. 18 Allah. 290. 

D 2 



Digitized by Google 



Bardhan. 



36 INDIAN APPEALS. [L. R. 

j. c. tenure shews that it comprises parts of two kismats or sub- 
1913 divisions of villages named respectively kismat Paniar Tek and 
kismat Algi ; and the area included in the taluq was evidently 
C sfxGH A 8* ven approximately, for the lease contains the following 
r. covenant : " If the land be found to be more on measurement by 
kcmae n *l prevalent according to the custom of the pergunnah, I shall 
separately pay the rent thereof at this rate ; if it be found to be 
less, I shall get remission therefor." Their Lordships have little 
doubt that the reason for the approximate statement of the area 
and the particular provision regarding the variation of the rent 
in certain probable contingencies was due to the fact, which has 
not been seriously controverted, that a strong tidal river flowed 
close to the boundaries of the taluq in question. 

It is in evidence that in 1848 the plaintiffs obtained a decree 
in the Revenue Courts for increased rent on the ground that 
additional land was found upon measurement to be in the 
patnidar's possession. Later, considerable parts of the Algi 
lands having been washed away by the action of the river, the 
defendants obtained, under the provisions of s. 19 of the Bengal 
Council Act VIII. of 1869, a proportionate remission of rent. 
The last proceeding in this respect was in 1889. 

Since then the diluviated lands have reappeared and admittedly 
reformed in situ. With their reappearance disputes arose 
between the parties ; the plaintiffs claimed that the lands in 
question formed part of their zamindari, whilst the defendants 
contended that they were accretions to the taluq. Each party 
attempted to exercise rights of ownership in order to create 
evidence of adverse possession against the other side. Their 
Lordships agree with the High Court that the evidence on this 
point is wholly inconclusive. 

The suit was brought by the plaintiffs, the zamindars, in June, 
1906, to obtain khas or direct and exclusive possession of the 
lands in question by a declaration of their title, the usual form of 
relief asked for in the Indian Courts in these cases. In the 
alternative they urged that if their claim to khas possession 
failed, it might be declared that the defendants were entitled to 
hold the land subject to the payment of proper rent for the same. 
The defendants, besides pleading that the lands in suit were 
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accretions to their taluq, urged that the zamindars were only j.c. 

entitled to rent, but not to khas possession. 1913 

The District Judge made a decree in the plaintiffs' favour, arun 

substantially on the ground that as the defendants had obtained Chandra 

Singh 

abatement of rent in respect of the lands that had been washed * 

K A M I N I 

away by the river, they had lost all title to the reformed lands, komar 
On appeal the High Court has taken a different view. It has BARDHAy> 
held in substance that, having regard to the terms of the contract 
and the conduct of the parties, the plaintiffs had no right to 
eject the defendants from lands which originally formed part of 
kismat Algi and had been washed away by the river. They 
accordingly dismissed the plaintiffs' suit. In their Lordships' 
opinion the learned judges were right in holding that the lands do 
not come within the provisions of s. 4 of Regulation XI. of 1825, 
and cannot be claimed by either party as accretions to their 
respective property. The learned judges of the High Court 
appear, however, to have laid too much stress on the terms of 
the kabuliyat and the evidence of intention deducible from the 
various proceedings in respect of additional rent and abatement 
of rent. They evidently felt pressed by an older ruling of the 
Calcutta High Court in Hemnath Dutt v. Ashgur Sindar, (1) 
Their Lordships, however, do not find themselves in accord with 
the rule of law expressed in that case. They think that the 
principle applicable to this class of cases is correctly enunciated 
in Mazhar Iiai v. Ramgat Singh. (2) 

In the present case there is nothing to shew that, by claiming 
or accepting remission of rent in respect of lands washed away 
from time to time by the action of the river, the defendant 
abandoned, or agreed to abandon, his rights to such lands on 
their reformation in situ, as is admittedly the case here. The 
diluviated lands formed part of a permanent, heritable, and 
transferable tenure ; until it can be established that the holder of 
the tenure has abandoned his right to the submerged lands, it 
remains intact. 

In the result their Lordships are of opinion that this appeal 
should be dismissed with costs, and they will humbly advise His 
Majesty accordingly. 

(1) L L. R. 4 Calc. 894. (2) I. L. E. 18 Allah. 290. 
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This decree, however, will be no bar to any proceeding on the 
part ot the plaintiffs authorized by law to recover proper rent in 
respect of the reformed lands. 

Solicitors for appellant : Morgan, Price dc Co. 
Solicitors for respondents : T. L. Wilson dc Co. 



J.c.* THAKUR BARMHA and Others .... Appellants; 

1913 AND 



iff* io.li, (1.) JIB AN RAM MARWARI and Othees 



. :t 



Respondents. 



**• (2.) SRIMOHUN MARWARI and Others 

ON APPEAL FROM THE IIIGH COURT IN BENGAL. 

Practice -Attachment in Execution— Sale— Certificate of Sale— Identification 

of Property sold. 

A judgment debtor owned a inahal of which a 10 annas share was 
mortgaged. Judgment creditors obtained an attachment against, inter 
alia, a 6 annas share in the mahal, doscribod in the schedule to the 
attachment and in tho sale proclamation as being included in the 
mortgage. An auction having taken place, the auction purchasers 
applied for and obtained a sale certificate describing the property 
bought by them as a 6 annas share of the mahal not inoluded in the 
mortgage. The Subordinate Judge, who granted the certificate, found, 
upon the facts connectod with the attachment and other attachments of 
the judgment debtor's property, that the intention, as all parties knew, 
was to sell a 6 annas share not included in the mortgage, and that that 
was in fact the property sold and bought. The High Court agreed with 
this finding and dismissed the judgment debtor's appeal : — 

Held, that the sale certificate should be set aside, the description of 
the property in the schedule to the attachment being conclusive aB to 
what was the subject-matter of the sale. 

Appeal from a judgment and decree of the High Court (June 26, 
1906) affirming an order of the Subordinate Judge of Godda 
(December 20, 1904). 

The question in the appeal was as to the validity of a sale 
certificate granted to the respondents Srimohun Marwari and 
others, as auction purchasers, under the following circum- 
Present : Lord Moulton, Sir John Edge, and Mr. Ameer All 
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stances. The appellant Raja Thakur Barmha, since deceased, J. c. 
was the owner of mahal Tappa Patsanda in the Sonthal 1913 
Pergunnahs. On 30 Sawan, 1302 (August 5, 1895), he mort- thakuh 
gaged an 8 annas share of the mahal to Anant Ram Marwari B ±R MHA 
and others. The mortgagees, on September 8, 1902, obtained Jiban Ram 

M A KW A RI 

a decree, and on May 1, 1903, the above appellant mortgaged and 
to them a further 2 annas share of the mahal as a condition mahwahi! 

to a stay of a sale thereunder. In April, 1902, one Gobardhan 

Das, in execution of two money decrees, attached the then 
unincumbered 8 annas share of the mahal, and in November, 

1902, a further 3 annas share was mortgaged in his favour. 
The property was proclaimed for sale upon this attachment on 
August 29, 1903, being described as the unincumbered 6 annas 
share of the mahal. An auction took place in November, 1903, 
but the reserve price not being reached, it was postponed till 
January, 1904. 

Meanwhile, on October 23, 1903, the respondents Jiban Ram 
Marwari and Ishwar Das Marwari obtained a decree against the 
appellant Raja Thakur Barmha for Rs.42,946, and on October 31, 

1903, applied for attachment of certain properties of the judgment 
debtor. The first item of property attached was described as 
follows : " The defendants' zamindari and milkiat rights in the 

6 annas out of 16 annas of mahal Tappa Patsanda This 

property is mortgaged in the bond of Anant Ram Marwari and 
others, decree holders, .... and also a 2 annas share of the 
said mahal, which has been hypothecated as security on behalf 
of the defendant in the case of execution of a mortgage decree 
of the said Anant Ram Marwari and others, decree holders, 
against the judgment debtor, .... in all, 8 annas share of the 
said mahal . . . ." 

On the same date an order for attachment of the property so 
described was made. In the receipt of the service of the attach- 
ment, the report of the peon, and the sale proclamation the share 
of the mahal to be sold was again described as included in the 
above mortgage. The law in force in the Sonthal Pergunnahs 
requires that the sale should be notified in the Calcutta Gazette. 
This notification was duly published and stated that the 6 annas 
share to be sold was not included in the mortgage. 
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J. C. The sale took place on July 18, 1904, and succeeding days. 

1913 In the bid-sheet the share of the mahal to be sold was described 

Thakur as m the attachment. There was added, however, a statement 

babmha t na j; j; ne q annas share was subject, as to 8 annas, to the 

JibanKam charge in favour of Gobardhan Das above mentioned. The 

Marwari 

and respondents Srimohun Marwari and others were the purchasers 
iSw™ at Rs-1,12,000. In August, 1904, the judgment debtor applied 

under ss. 811 and 244 of the Code of Civil Procedure, 1882, to 

set aside the sale, but did not take the objection taken in the 
present proceedings, and in November, 1904, he withdrew this 
application. On December 20, 1904, the respondents, the auction 
purchasers, applied ex parte to the Subordinate Judge for a sale 
certificate and prayed that the property sold to them should be 
described therein, not as stated in the attachment, but as a 
6 annas share not included in the mortgage to Anant Bam 
Marwari, but subject as to 3 annas to the charge above referred 
to. The Subordinate Judge granted a certificate of sale in the 
form prayed. He was of opinion that the word nahin (not) had 
been omitted from the notice of attachment and the subsequent 
documents, but that this was a mere irregularity ; that it was 
clearly the intention of the Court, as all parties knew, to sell 
a 6 annas share of the mahal not covered by the above mortgage, 
and that this was in fact the property sold and purchased. 

The judgment debtor appealed to the High Court and 
subsequently obtained an order nisi under s. 622 of the Code 
of Civil Procedure, 1882. The appeal and the rule came on for 
hearing together before the High Court on March 26, 1906. That 
Court dismissed the appeal and discharged the rule. The learned 
judges (Brett and Gupta JJ.) were of opinion that the description 
of the property in the notice of attachment and other documents 
need not necessarily be restricted to a 6 annas share included 
in the mortgage. They agreed with the Subordinate Judge that 
the intention of all parties was that the sale should be of a 
6 annas share not included in the mortgage, and that that was 
what in fact was sold and bought. They thought that the 
grounds of appeal might have been taken in an application to 
set aside the sale, but that the judgment debtor, having made and 
withdrawn an application to set aside the sale, could not upon an 
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appeal from the sale certificate succeed upon the grounds put 
forward. 



J. c. 

1913 



Thakur 

Dunne, for the appellants. The Subordinate Judge had no Babmha 
jurisdiction to grant a certificate of sale as to any property save jiban Ram 
that described in the attachment order. The share in the mahal Ma JJ^ ri 

MJKM9 

attached and sold was the equity of redemption in a 6 annas Smmohum 

share subject to the mortgage of 80 Sawan, 1302. The sale 

certificate granted should have corresponded in its terms with 
the description of the property in the attachment and the procla- 
mation of sale. In any case the sale certificate should not have 
been granted ex parte. 

De Gruyther, K.C., and Eddis, for the respondents. There are 
concurrent findings that the property actually sold was a 6 annas 
share in the mahal not included in the mortgage. The procedure 
under s. 311 of the Code of Civil Procedure, 1882, which relates 
to irregularities in publishing and conducting the sale, was the 
proper procedure open to the execution debtor. He commenced, 
but abandoned, proceedings under that section. Thereupon, under 
s. 312, the Court had no discretion but to confirm the sale, and the 
issue of a certificate of sale under s. 316 was a purely ministerial 
act and not subject to appeal. The facts in connection with the 
attachment and other attachments of shares in the mahal clearly 
shew that all parties treated the subject of the sale as being the 
6 annas share of the mahal not included in the mortgage to 
Anant Ram Marwari. 

No reply was called for. 



The judgment of their Lordships was delivered by 

Lord Moulton. This is an appeal against a judgment and 
decree of the High Court of Judicature at Fort William in 
Bengal, dated June 26, 1906, affirming an order of the Court of 
the Subordinate Judge of Godda in the Sonthal Pergunnahs, 
dated December 20, 1904, granting a certain sale certificate to 
the second set of respondents hereto, described as auction 
purchasers. The facts of the case so far as is necessary for the 
decision of this appeal are as follows :— 

On October 23, 1903, the respondents Jiban Ram Marwari and 



1913 

Nov. 25. 
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J. C. Ishwar Das Marwari (described as the decree holders) obtained 

1913 judgment against the original appellant Raja Thakur Barmha 

Thakdr (how represented by his heirs and legal representatives) for a 

Barmha BUm 0 j 42,562 rupees and interest, and on October 81, 1908, the 

jiban Ram decree holders applied for execution of the decree by attaching 

and and selling the property mentioned in the application. It is 

Marwaiu. onlv mafcerial to refer fco tne first item m tne schedule specifying 
— that property, which reads as follows : " The defendants zamin- 
dari and milkiat right in the 6 annas out of 16 annas of 
mahal Tappa Patsanda bearing towzi No. 462 and sudder- 
jumma of Rs.2,402.9.0 (for the 16 annas) payable in Dumka 
Collectorate. This property is mortgaged in the bond of Babu 
Anant Ram Marwari and others, decree holders, inhabitants of 
Bazar Shujaganj, in the town of Bhagalpur, and also a 2 annas 
share of the said mahal, which has been hypothecated as 
security on behalf of the defendant in the case of execution of a 
mortgage decree of the said Babu Anant Ram Marwari and 
others, decree holders, against the judgment debtor, in the First 
Court of the Subordinate Judge of Bhagalpur, in all, 8 annas 
share of the said Mahal, together with all rights and interests of 
the judgment debtor and the Kamat land, nami and benami 
jalkar, phalkar, bankar, &c, and Kachari House appertaining to 
the estate. The estimated value is Rs.50,000." 

In the ordinary course an order was made for the sale of the 
attached property mentioned in the above schedule by public 
auction, and proclamation of the sale was made in the required 
manner. The sale commenced on June 16, 1904, but for a long 
time the bids were insufficient, and the sale was not finally 
concluded until July 28, 1904. 

On December 20, 1904, an application was made on behalf of 
the auction purchasers to obtain a sale certificate for the 6 annas 
share of Tappa Patsanda purchased by them at the auction 
sale. In making this application they alleged that a mistake 
had been made in the schedule of the property to be sold in that 
the word "not" had been omitted from the description of the 
6 annas in question and that the property should have been 
described as being 6 annas not mortgaged under the bond of 
Babu Anant Ram Marwari. At that date 10 annas of the 
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property were so mortgaged while the remaining 6 annas were J. C. 
free from any mortgage. They claimed that their certificate 1913 
should be made out as being a certificate of the purchase by them thakur 
of the 6 unincumbered annas instead of (as described in the Ba * mha 
schedule) 6 annas subject to the existing mortgage. The Sub- ^^j^" 
ordinate Judge granted them a certificate in the form which they and 
desired and the High Court sustained his order. It is from this marwari. 
order that the present appeal is brought. 

Their Lordships are of opinion that this is a very plain case. 
That which is sold in a judicial sale of this kind can be nothing 
but the property attached, and that property is conclusively 
described in and by the schedule to which the attachment 
refers. In the present case that property was 6 annas subject 
to an existing mortgage. The effect of the certificate of sale 
granted by the order of the Subordinate Judge is to make the 
sale that of a property not attached, namely, the 6 unincumbered 
annas — a property which could not be sold in such proceedings 
inasmuch as it was not the property attached. 

An attempt was made to treat the matter as a case of mis- 
description, which could be treated as a mere irregularity. But 
in this case we have to deal with identity and not description. 
A property fully identified in the schedule may be in some 
respects misdescribed, but that is not the present case. Here 
we find an existing property accurately described in the schedule, 
and the order of the Subordinate Judge grants a sale certificate 
which states that another and a different property has been pur- 
chased at the judicial sale. It was beyond the powers of the 
Court to make such an order, inasmuch as there was no power 
to sell in these judicial proceedings the property thus certified to 
have been purchased. 

Counsel for the respondents sought to support his case by 
referring to documents in other judicial proceedings tending to 
support the view that a mistake had been made in drawing up 
the schedule, and that the property intended to be inserted 
therein was the unincumbered 6 annas. Their Lordships are 
of opinion that all such matters are irrelevant. If by a mistake 
the wrong property was attached and an order made to sell it, 
the only course open to the decree holders on the discovery of 
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J. c. the mistake was to commence the proceedings over again. They 

1913 could not turn an authority to sell one property into an autho- 

thakub *° Be N another and a different one. Moreover it is 

barmha impossible to attribute to the public to whom the attached 

Jiban Ram property is offered in sale a knowledge of proceedings in other 

AT A R W \ I l 1 

and suits which might have led them to suspect that an error had 
marwarl Deen made. The only relevant document brought to their Lord- 

ships' notice in this respect was an advertisement in the Calcutta 

Gazette which, though purporting to be a description of the 
attached property, differed from the description in the schedule 
by representing that the property to be sold was free from 
the mortgage. This want of correspondence between the 
advertisement in the Calcutta Gazette and the schedule of the 
attached property in the proclamation of sale constitutes an 
additional irregularity which it might need the assistance of the 
Court to cure if the sale were regular in other respects, but it 
cannot validate a sale of property which was not the property to 
which the attachment related. 

Their Lordships therefore will humbly advise His Majesty 
that this appeal should be allowed, and that the order of the 
Subordinate Judge confirming the sale, together with the certifi- 
cate granted thereunder dated December 20, 1904, should be 
set aside. This will, of course, have the effect of setting aside all 
subsequent proceedings on the part of the auction purchasers 
based thereon. 

The respondents will pay the costs of the application to the 
Subordinate Judge of December 20, 1904, and of the appeal to 
the High Court of Judicature at Fort William in Bengal, and also 
the costs of this appeal. 

Solicitors for appellants : T. L. Wilson d- Co. 
Solicitors for respondents : Theodore Bell d Co. 
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BARHAMDEO PRASAD and Another . . . Appellants; J. c.» 

and ™ 
TARA CHAND and Others Respondents. 

ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 

Limitation — Mortgage — Balance of Sale Proceeds — Payment out of Court — 
Claim by Prior Mortgagee — " Money charged on immoveable property " — 
Limitation Act, 1877, Schetl. //., art. 132. 

A mauza was mortgaged in May, 1837, to the appellants, in Septem- 
ber, 1887, further mortgaged to the respondents, and in July, 1889, 
again mortgaged to the appellants. In 1890 the appellants obtained a sale 
decree under the mortgage of May, 1887, the respondents being parties 
to the suit. After payment of that mortgage there was a surplus of 
Rs.12,197, which was deposited in Court. In 1891 the appellants 
obtained a decree upon their mortgage of July, 1889, and withdrew the 
Rh. 1 2, 1 97 from Court thereunder. A suit was brought by the respondents 
in 1900 to recover this balance as due to them under the mortgage of 
September, 1887 : — 

Held, that the suit was one " to enforce payment of money charged 
on immoveable property " within the moaning of tho Limitation Act, 
1877, Sched. II., art. 132 ; that the period of limitation was consequently 
twelve years, and that the suit was not barred. 

Appeal from a decree of the High Court (August 10, 1905) 
confirming a decree of the Subordinate Judge of Monghyr (June 9, 
1902). 

The circumstances which led to the litigation were shortly as 
follows. On May 21, 1887, one Kalu Babu mortgaged Mauza 
Chak and other villages to the appellants. On September 19, 
1887, he mortgaged Mauza Chak, with other properties, to the 
respondents and undertook to repay the mortgage in 1888. On 
July 19, 1889, he made a third mortgage of Mauza Chak, and 
other mauzas, in favour of the appellants. In 1890 the 
appellants filed a suit to enforce the mortgage of May 21, 1887, 
the respondents being made parties to the suit. On October 8, 
1890, the appellants obtained a decree for sale of the mortgaged 
properties, including Mauza Chak. After payment of the moneys 

* Present : Lord Moulton, Sir John Edge, and Mr. Ameer All 
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J. c. due upon the mortgage of May 21, 1887, there remained out of 
1913 the sale proceeds a sum of Rs.12,197, which was left on deposit 
babhamdbo in the Court of the Subordinate Judge. The respondents, though 
Prasad parties to the suit, took no steps to assert their claim under the 
chand mort g a g e fco tnem oi September 19, 1887, in regard to these 
— ' surplus sale proceeds. 

On January 14, 1891, the appellants obtained a decree on their 
mortgage of July 19, 1889, and on April 22, 1892, in satisfac- 
tion thereof they, with the permission of the Subordinate Judge, 
withdrew the above-mentioned sum of Rs.12,197. 

The respondents brought the present suit on November 19, 
1900, claiming to recover the Rs.12,197 with interest on the 
ground that the sale proceeds stood in the place of the property 
mortgaged to them on September 19, 1887. 

The appellants (defendants) pleaded that the respondents had 
lost their lien owing to their negligence in not having taken proper 
steps to have the surplus sale proceeds applied to the satisfaction 
of the debt due under the mortgage to them, and they also con- 
tended that the suit was barred by limitation. The Subordinate 
Judge on June 9, 1902, decided that the plaintiffs were entitled 
to the surplus proceeds of sale, but without interest. 

The appellants appealed to the High Court and the appeal 
was heard on February 28, 1905, by a Division Bench (Hender- 
son and Geidt J J.). The learned judges differed in opinion. 
Henderson J. was of opinion that the suit was one to enforce 
payment of money charged upon immovable property and within 
art. 132 of Sched. II. of the Indian Limitation Act, 1877, and 
that the period of limitation was twelve years ; he also held 
that the appellants had acted fraudulently in withdrawing the 
money as they had done. He therefore found that the plaintiffs 
were entitled to recover. Geidt J. was of opinion that after the 
sale the plaintiffs' lien was gone, and that when the appellants 
withdrew the money a fresh cause of action arose which was not 
within art. 132, but was barred by art. 120. 

The appeal was referred under s. 575 of the Code of Civil Pro- 
cedure, 1882, to Sale J., who on August 10, 1905, delivered 
judgment agreeing with Henderson J. The appeal was thereupon 
dismissed. 



Digitized by Google 



VOL.XLL] INDIAN APPEALS. 47 

Ross, K.C., and Parikh, for the appellants. The suit falls J. c. 

within art. 120 of Sched. II. of the Limitation Act, 1877, as one 1913 

for which no period for limitation is provided elsewhere in the barhamdeo 

schedule. The period of limitation was therefore six years and PB ^f AD 

the suit was barred. The suit was not one " to enforce payment Tara 

Chand 

of money charged upon immoveable property," and art. 132 does ' 

not apply. At the date of the suit the respondents' security upon - 
the land had gone. The view taken by the majority in the High 
Court would have had great force if the respondents had applied 
in the suit in which the appellants obtained the second decree, 
and an order had been made declaring them entitled, upon their 
mortgage, to the sum in dispute. That, however, was not the 
case. The respondents' remedy was under the Code of Civil 
Procedure, 1882, s. 295, and that remedy was barred by limita- 
tion. [Transfer of Property Act (IV. of 1882), ss. 85, 86, and 88 ; 
Code of Civil Procedure, 1882, s. 295 (c) ; and Kamdin v. Kalka 
Pershad (1) were referred to.] 

Eddts, for the respondents, was not called upon. 

The judgment of their Lordships was delivered by 1913 

Sir John Edge. This appeal has arisen in a suit which was Jke,l. 
brought by the plaintiffs on November 17, 1900, in the Court of 
the Subordinate Judge of Monghyr, to enforce payment of 
principal moneys and interest which were charged upon immov- 
able property by a deed dated September 19, 1887, by which one 
Kalu Babu mortgaged to the plaintiffs Mauza Chak and other 
properties. The mortgage money was repayable on November 18, 
1888. By the suit, so far as it concerned the defendants Bar- 
hamdeo Prasad and Ram Sumiran Prasad, the plaintiffs sought 
a decree against them for Bs.12,197, together with interest, on 
the ground that they were in possession of a sum of Bs.12,197 
which had been deposited in the Court of the Subordinate Judge 
of Monghyr and was the balance remaining over of the pur- 
chase-money of Mauza Chak, after satisfying a decree for sale of 
that mauza of October 8, 1890, such possession having been 
obtained by them wrongfully with full knowledge that it was 
affected with a charge to the plaintiffs under a mortgage of 

(1) (1884) L. E. 12 Ind. Ap. 12. 
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j. c. Mauza Chak. Barhamdeo Prasad, now dead, is represented in 
1913 this appeal by his brother, Ram Sumiran Prasad. The only 
Barhamdeo question in this appeal is whether the suit, so far as it related to 
Pbasad Barhamdeo Prasad and Ram Sumiran Prasad, was a suit to enforce 
Taba payment of money charged upon immovable property within the 

C H A If D * 

' meaning of art. 182 of Sched. II. of the Indian Limitation 

Act, 1877, or was a suit to which art. 120 of that schedule 
applied. 

The facts, briefly stated, are as follows: On May 21, 1887, 
Kalu Babu mortgaged Mauza Chak and other properties to 
Barhamdeo Prasad and Ram Sumiran Prasad. On September 19, 
1887, Kalu Babu mortgaged Mauza Chak and other properties 
to the plaintiffs, and on July 19, 1889, Kalu Babu further mort- 
gaged Mauza Chak to Barhamdeo Prasad and Ram Sumiran 
Prasad. On October 8, 1890, Barhamdeo Prasad and Ram 
Sumiran Prasad obtained a decree for sale on their mortgage of 
May 21, 1887. To the suit in which that decree was obtained 
the plaintiffs in this suit were made parties, but they did not 
appear. In execution of the decree of October 8, 1890, Mauza 
Chak was sold. After satisfying that decree a balance amounting 
to Rs.12,197 of the moneys which were realized by the sale 
of Mauza Chak remained, and that balance was deposited in 
the Court of the Subordinate Judge of Monghyr. On January 14, 
1891, Barhamdeo Prasad and Ram Sumiran Prasad obtained 
a decree for sale on their mortgage of July 19, 1889, and in 
execution of that decree they, on April 22, 1892, drew out of 
Court the balance of Rs.12,197 which had been deposited in 
Court. Barhamdeo Prasad and Ram Sumiran Prasad were well 
aware of the existence of the plaintiffs' mortgage and that it had 
priority to the charge they were seeking to enforce, but they did 
not make the plaintiffs parties to the suit, nor did they give them 
notice that under the decree of January 14, 1891, they were 
drawing out of Court the balance of Rs.12,197. 

On behalf of Barhamdeo Prasad and Ram Sumiran Prasad it 
was contended in the Court of the Subordinate Judge that this 
suit, so far as it related to the claim of the plaintiffs against them 
in respect of the Rs.12,197, surplus moneys of the sale of Mauza 
Chak, was barred by limitation ; their contention on the point of 
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limitation was that art. 120, and not art. 182, of Sched. II. of the J. c. 

Indian Limitation Act, 1877, applied to that claim. They also 1913 

raised various other contentions in the Court of the Subordinate bakhamdbo 

Judge to which it is not now necessary to refer. The Subordinate pbasah 

Judge held that the surplus sale proceeds of Mauza Chak were Taba 

« • • Chand. 
part of the mortgage security to which the plaintiffs were 

entitled under their mortgage, and gave the plaintiffs a decree. 

From that decree of the Subordinate Judge Barhamdeo Prasad 

and Bam Sumiran Prasad appealed to the High Court at 

Calcutta. In that appeal two learned judges, Henderson and 

Sale JJ., held that the surplus sale proceeds of Mauza Chak were 

a portion of the security to which the plaintiffs were entitled to 

look for satisfaction of their mortgage, and that they were entitled 

to follow that mortgage security in the hands of Barhamdeo 

Prasad and Sumiran Prasad. Henderson J. also suggested 

that Barhamdeo Prasad and Sumiran Prasad, having obtained 

possession of the surplus proceeds which had been deposited 

in Court with the knowledge that they were subject to the 

claim of the plaintiffs in priority to their own claim, and 

having abstained from giving notice of that suit to the plaintiffs, 

might be taken to hold the surplus proceeds under an implied 

trust for the plaintiffs. The High Court, holding that the suit 

was a suit to enforce a claim for money charged upon immovable 

property and had been brought within time, dismissed the 

appeal. From that decree of the High Court this appeal has 

been brought. 

Before this Board it was contended on behalf of the appellants 
that this suit, so far as it related to the appellants, was not a suit 
to enforce payment of money charged upon immovable property, 
and that it was a suit to which art. 120 of the Second Schedule of 
the Indian Limitation Act, 1877, applied, and consequently that 
the suit was not brought within time. It was also contended by 
one of the counsel for the appellants that as the Rs.12,197, 
surplus assets, had been received by Barhamdeo Prasad and Ram 
Sumiran Prasad, who were not entitled to receive such surplus 
assets, the case came within s. 295 of the Code of Civil Procedure, 
1882, and the remedy of the plaintiffs by a suit under that section 

was barred by time. As to the last-mentioned contention, it is 
Vol. XLI. E 
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J. c. sufficient to say that the facts of this case shew that s. 295 of the 
1913 Code of Civil Procedure, 1882, does not apply. 
Barhamdeo If Mauza Chak had not been sold under the decree for sale of 
Prasad October 8, 1890, it could not be suggested that the plaintiffs 
Chand cou ^ no * Dv suit, subject to the rights of the prior mortgagees, 

' have enforced payment of the money charged upon that mauza 

by their mortgage of September 19, 1887. Mauza Chak was 
sold under the decree for sale of October 8, 1890, which 
Barhamdeo Prasad and Ram Sumiran Prasad had obtained on 
their prior mortgage, and the surplus moneys of that sale 
represented the security which the plaintiffs had under their 
mortgage of September 19, 1887, and did not cease to represent 
that security owing to the fact that Barhamdeo Prasad and 
Ram Sumiran Prasad had, wrongfully and in fraud of the 
plaintiffs, drawn them out of the Court in which they had been 
deposited. Their Lordships do not think that it is necessary to 
decide the point referred to in the judgment of Henderson J., 
namely, that under the circumstances of this case the money in 
the hands of the appellants was saddled with a charge in favour of 
the plaintiffs to the amount of their charge, but they do not wish 
to be understood to express dissent from that view. For the 
decision of this case, it suffices to say that in their Lordships' 
opinion this is a suit to enforce payment of money charged 
upon immovable property within the meaning of art. 182 of 
Sched. II. of the Indian Limitation Act, 1877, and having 
been brought within twelve years from the time when the money 
sued for became due is within time. The appeal fails. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. The appellants must pay the costs 
of the appeal. 

Solicitors for appellants : T. L. Wilson <fc Co. 
Solicitors for respondents : Theodore Bell & Co. 
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(1.) VENKATA NARASIMHA APPA ROW \ Not. 4, 5, 6, 7 ; 

(2.) PARTHASARATHY APPA ROW . . . f Respondents - *>»• 10 - 



[APPEALS Nos. 115 and 116.] 
[CONSOLIDATED APPEALS.] 
ON APPEAL FROM THE HIGH COUKT AT MADRAS. 

Hindu Law of Inheritance— Partibility of Estate— Madrat Regulation XXV. 

of 1802 —Baj— Concurrent Findings 

The zaniindari estate of Nidadavolo, which had previously formed 
part of the ancient zamindari estate of Nuzvid, was granted in 1802 to 
the previous holder of the latter estate, a sanad in the common form 
under Madras Regulation XXV. of 1802 being issued to him. It was 
contended upon tho appeals that the Nuzvid estate, and consequently 
the Nidadavolo estate, was of tho nature of a raj and was therefore 
impartible. Both Courts in India held that the estate was not of tho 
nature of a raj : — 

Held that, having regard to the above concurrent findings and to their 
Lordships' view of the facts, the Nidadavole estate was partible accord- 
ing to the ordinary rules of Hindu law. 

Adoption— Will of Hindu — Construction -Joint Authority to Two Widows— 

- Invalid Adojiticn by Survivor. 

A Hindu testator, having two wives, provided by his will as 
follows : — " You " (meaning his two wives) " should adopt a boy 
who is our sannihita whenever it strikes you that our Bamastanam 
, should continue. In all mattors both should act without quarrelling." 



* /'resent : Lord Atkinson, Lord Parker of Waddington, Sir Samuel 
Griffith, Sir John Edge, and Mr. Ameer All 

f Present: Lord Shaw of Dunfermline, Lord Moulton, Sir John 
Edge, and Mb. Ameer All 

E 2 
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j. c. Both wives survived the testator. After the death of one widow the 

Jgl3 other adopted a son to the testator : — 

Held that, upon the true construction of the will, the intention of 
Venkata the testator was to give to tho two widows jointly a power to adopt, and 
^p^Rovr* without determining whether a joint power to adopt was valid, it 

could not he validly exercised hy one widow after the death of the other. 



Pabtha- 

SAKATHY 

Appa Row. 



Consolidated Appeals from a judgment and four decrees of 
the High Court (November 20, 1905) affirming a decree of the 
Subordinate Judge of Kistna (December 2, 1899) and modifying 
a decree of the District Judge of Godaveri (December 12, 1908). 

The subject-matter of the litigation was the zamindari estates of 
Nidadavole and Medur, the principal questions for determination 
being (1.) whether the estate of Nidadavole was partible or 
impartible, and (2.) whether an adoption, made on December 28, 
1890, by a lady called Papamma Row was valid or invalid. The 
second of these questions related solely to the Medur estate. 
The main facts material to the first question were as follows. 
Both the estate of Nidadavole and that of Medur at one time 
formed part of the great zamindari of Nuzvid situated in the 
Northern Circars. The earliest account of this country is 
contained in a " Political Survey of the Northern Circars " 
written by Mr. J. Gpant in 1783 and published in an appendix to 
the Fifth Report of the Select Committee. The following 
passage therefrom as to the early history of the Nuzvid estate 
was cited in the judgment both of the District Judge and of the 
High Court : " Nujere, or Noozed, the capital of the extensive 
desmukhi, supposed to appertain by right of sanads, to Macca 
Narayana Appa Row, of the Velama caste. Macca Venkayya, the 
first of this family, came from the Carnatic, and rented five or six 
villages of Golapallee or Nujere in 1652 ; twelve years after, the 
next in succession obtained a lease of the whole pargana, and 
took the name of Appa Row in addition to the local patronymic 
of Macca. In the beginning of the present century the fifth 
descendant, by the actual zamindari grants of amildars, was for 
a time in possession of the several districts which actually 
compose this territorial jurisdiction, but under the government 
of Rustum Khan, the whole family were expelled, and the lands 
put under the immediate management of tahsildars for twelve 
successive years afterwards. However, on a change of the 
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naha8imha 
Appa Row 

r. 

Partha- 

SARATHT 



provincial ruler, an upstart of the name of Venkiah was produced, J. c. 
under the patronage of the Condana family who were the acting 1913 
farming superintendents, and then of considerable influence with venkata 
Ali Kuli Khan, the amildar, as the heir of the line to Appa Row and 
in that capacity, was reinstated in 1788 in part of the zamindari 
jurisdiction. Jaggiah, the brother of this pretender who succeeded, 
died a prisoner in Bussy's camp before Khalburga in 1755-6 ; from AppA Row - 
this time forward, Venkatadri Appa Row, another pretender, through 
the management of Condana, and influence of Hussain Ali Khan, 
was put in possession, in virtue of amildari sanads, but participated 
in the management of his desmukhi, with his brother Narayya until 
the year 1772 ; when dying, the latter assumed the zamindari by 
sufferance of the English, without any other right, and under the 
same authority was expelled as a rebel, in the present year, 1788." 

It was contended in the litigation that the old Nuzvid zamindari 
partook of the nature of a raj and that it was held subject to 
military service in a manner similar to a feudal tenure. On the 
former point reliance was placed upon a statement in the Fifth 
Report, referring to the northern zamindari estates, to the effect 
that these zamindars "exercised an authority little less than 
regal," and upon documents shewing that when the British took 
possession of the country in 1766 they applied to the zamindars 
for military aid. As shewing that the estate was held as a mili- 
tary tenure there was put in evidence a sanad granted in 1765 
by Nizam Ali Khap, by which the holder of the estate had con- 
ferred upon him the title of Theen(l) Hazari (commanding 8000 
men) and that of Zamindar. There was also admitted in evidence 
by the District Judge, but rejected by the High Court as being only 
a copy, a genealogical tree shewing the succession to the Nuzvid 
estate prior to 1766. This was furnished to the Government in 
1798 by the then zamindar in response to an order of the 
Government requesting information to be used in determining the 
right to the succession. Three documents filed before the Circuit 
Committee in 1786, giving an account of the zamindari estate, 
were admitted in evidence under the Indian Evidence Act, s. 82, 
sub-ss. 4 and 5; these in some material respects differed 
from the information contained in the genealogical tree. 

(1) «b'ic in the record. 
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J. c. The Government, having in 1788 deposed Narayya and 
1913 forfeited the estate, in 1784 constituted his eldest son to the 

Venkata zamindari of Nuzvid. Shortly afterwards, however, a claim was 
appa S Ro\v ra i se( * on behalf of the second son, and, after a period of 

Partha- disturbance during which the Government took possession for 

sarathy arrears of revenue, an agreement was made in 1795 between the 
Appa Row 

' two brothers for a division of their late father's property 

"according to the code of Hindu law." 

At the permanent settlement in 1802, the Government issued 
sanads in the common form under the Madras Regulation XXV. 
of 1802 granting a large part of the estate to the elder brother 
and a smaller part (about one third) to the younger. The larger 
part, granted to the elder brother, was called the Nidadavole 
estate, and the smaller share became known as the Nuzvid estate. 
The new estate of Nuzvid was the subject of a partition suit 
brought in 1871. The District Judge dismissed this suit, holding 
that the . estate was impartible, and the High Court affirmed 
his decision. On appeal, however, to the Privy Council (see 
Rajah Venkata Narasimha Appa Row v. Rajah Narayya Appa 
Row (1)) these decisions were reversed and that estate was 
held to be partible. In 1872 the High Court in a further suit 
held that the Nuzvid estate was impartible. Having regard, 
however, to the subsequent decision of the Privy Council, above 
referred to, the estate of Nuzvid was partitioned. The share 
which was then allotted to one Venkatramayya was called the 
Medur estate, and was the property so called to which the present 
appeals related. 

The second question raised by the appeals related only to the 
Medur estate, and was whether an adoption by Papamma Eow 
of Narayya, made on December 28, 1890, was valid or invalid. 
The facts material to this question may be shortly stated as 
follows. On December 7, 1864, one Narayya Appa Row (the 
grandson of Narayya who was expelled in 1783) died leaving him 
surviving two widows, Papamma Row and Chinnamma Row. 
He left a will, purporting to be made on December 6, 1864, 
described therein as made " in favour of my two wives Papamma 
and Chinnamma" and providing as follows: "As my illness 

(1) (1879) L. B, 7lnd.Ap.38. 
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increased and as I think I would not survive, you both should j. c. 

divide in equal terms my zamindari Nidadavole .... and all 1913 

other movable and immovable property .... You should adopt a venkata 

boy who is of our saunihita whenever it strikes you that our Narasimha 
* J Appa Row 

samastanam should continue. In all matters both should act «. 

Pa hth a 

without quarrelling." The genuineness of this will was disputed SA rathy 
in the litigation. Chinnamma Row died in 1881, no adoption ApPA Row - 
having been made up to that time. In 1885 Papamma Row, the 
surviving widow, adopted Venkatramayya, to whom, as above 
stated, the Medur estate had been allotted; he was a fully- 
grown man without parents, and, after his death in 1888, the 
adoption was declared to be invalid. Thereupon in 1890 
Papamma Row adopted the only son of Venkatramayya, named 
Narayya, who had succeeded his father as heir of the Medur 
estate. 

On October 21, 1895, Venkayamma, the natural mother of 
Narayya, instituted in the Court of the Subordinate Judge of 
Kistna, against Papamma Row and the Court of. Wards (then in 
possession of the Medur estate) a suit to obtain possession of the 
Medur estate on the ground that the adoption of Narayya was 
invalid. Appeal No. 114 related to this suit. The plaintiff died 
pendente lite, and Rangayya and Venkata Narasimha, as her 
representatives, were substituted for her. On December 2, 1899, 
the Subordinate Judge decided in favour of the adoption, and 
against this decree the substituted plaintiffs entered two appeals 
to the High Court. These appeals were disposed of by the same 
judgment which disposed of the appeals in the second suit which 
raised all the questions in dispute in the litigation. 

On December 5, 1899, Papamma Row died, and oneParthasarathy 
Appa Row on December 13 instituted a suit in the Court of the 
District Judge of Godaveri against Rangayya and Venkata 
Narasimha to obtain possession of a one-third share in each of 
the estates Nidadavole and Medur. These three persons were 
the next reversionary heirs to Papamma's husband living at her 
death and to the adopted son if the adoption was valid. The 
plaintiff asserted that the Nidadavole estate was partible according 
to Hindu law, and that he was entitled to share in the Medur 
estate in consequence of the adoption of Narayya by Papamma. 
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J. c. Rangayya by his written statement contended that the Nidadavole 
1913 estate was impartible, and that the adoption was bad (1.) because 
VknJIta the will was a forgery ; (2.) because the authority given was 
At?lTow A invftlid and did not warrant the adoption made ; (3.) because 
Pabtma Pa P amma was coerced. Venkata Narasimha, while support- 
sarathy ing the plea that the adoption was invalid, admitted that the 
appa row. Nidadavole estate was partible and prayed for a decree awarding 
him a third share of it. 

On December 12, 1908, the District Judge delivered judgment. 
After an exhaustive consideration of the authorities and evidence 
he found that the original Nuzvid estate, and Nidadavole as part of 
it, was not held as an impartible estate. He found that neither 
the genealogical tree tiled nor the documents relied on pointed to 
the existence of a family custon of impartibility. He rejected the 
contention that the old zamindari of Nuzvid was of the nature of 
a raj, coming to the conclusion that the zamindars were merely 
revenue renters who from time to time arrogated to themselves 
some of the attributes of rulers. Even if the sanad granted by 
Nizam Ali Khan in 1765 was genuine, which was disputed, he was 
of opinion that it did not shew that the zamindari was a military 
tenure in the sense of being conditional upon military service. 
On the adoption question, he held that the will was a forgery 
and that, if genuine, upon its true construction, the authority 
given was invalid and could not be exercised by Papamma Row 
after the death of the co-widow Chinnamma. He further held 
that the second defendant Venkata Narasimha was entitled to a 
decree in the suit for a third share of the Nidadavole estate. 
Against this decree the first defendant Rangayya appealed, 
claiming the dismissal of the suit in its entirety, and Partha- 
earathy appealed against so much of the decree as dismissed his 
claim to a share in the Medur estate. 

These two appeals were heard by the High Court together with 
the appeals against the decision in the earlier suit. The High 
Court(Daviesand Benson JJ.) delivered judgment on November20, 
1905, holding that the Nidadavole estate was partible according 
to Hindu law. In the course of their judgment (which is reported 
at I. L. R. 29 Madr. 487) the learned judges stated : " in the view 
that we have taken that the evidence clearly shows that the 
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estate has not been of an impartible character and descendible to J. c. 
a single heir since 1756, we do not consider it necessary to go 1913 

further back and discuss whether prior to that time the estate vknkata 

was held on a military or feudal tenure or partook of the nature Appl^Rmv' 
of a principality or raj. We may however state briefly that we »■ 

r A RT HA- 

concur in the conclusion of the District Judge that there is no sarathy 

APj»A l^<j\y 

reason whatever for thinking that the estate ever partook of the 

nature of a principality or raj." Upon that part of the appeal 
which related to the adoption of Narayya by Papamma Row the 
learned judges dissented from the finding of the District Judge 
that the will was a forgery. The authenticity of the will being 
thus established, the learned judges considered two points — 
(1.) whether a power to adopt granted jointly to two widows was 
valid under Hindu law, and (2.), if so, whether it could be 
exercised by one widow after the death of the other. Both of 
these questions they answered in the affirmative. On the second 
question the learned judges expressed the view that the case was 
analogous to that of a power given to two persons not as indi- 
viduals but as holders of an office, such as that of an executor. 
Dealing with the contention that the adoption was induced by 
coercion and was therefore invalid they came to the conclusion 
that Papamma was coerced by threats of legal process into 
making the adoption, but that this rendered the adoption void- 
able and not void, and that, Papamma having never set it aside 
but ratified it by her conduct, the adoption must be held good. 
A further question arose, namely, as to whether Narayya after he 
had been adopted into another family retained his ancestral 
estate. On this point the learned judges held that since he had 
no coparcener his interest in the Medur estate was not divested 
on his adoption, although it would have been otherwise if he had 
not been an only son or if his father had not given him in 
adoption. In the result the learned judges dismissed the appeals 
against the decree of the Subordinate Judge and allowed the 
appeal against the decree of the District Judge in favour of the 
present respondents in regard to a one third share in the Medur 
estate. Against these decrees the present appeals were brought, 
appeal No. 114 being in the suit before the Subordinate Judge 
of Kistna, and appeals Nos. 115 and 116 in the suit before the 
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j. c. District Judge of Godaveri. The appellants Rangayya Appa 

1913 Row and Venkata Narasimha Appa Row having died, their repre- 

Venkata sentatives were substituted for them upon the record. 
Narasimha 
Appa liow 

r . Their Lordships ordered that the question whether the estate 

harathy °* Nidadavole was partible or impartible should be argued 
appa Row. separately and before the other questions in the appeals. 

De Gruyther, K.C., and Dunne, for Venkatadri, the represen- 
tative of Rangayya, the appellant in appeals 115 and 116. The 
evidence in the suits and the historical authorities as to the 
district establish that the old Nuzvid estate, of which Nidadavole 
formed a part until 1802, was held as a military tenure and was of 
the nature of a raj : Fifth Report of the Select Committee, 1812, 
ed. 1888, vol. 2 (Madras), pp. 5, 6, 21, 88 ; Grant's Political 
Survey (above vol.), pp. 180, 181, 205; Manual of the Kistna 
District (Mackenzie), 1882, pp. 90 and 295 ; Standing Informa- 
tion regarding the Official Administration of the Madras 
Presidency (Maclean), 1879, p. 100 ; Manual of Administration 
of the Madras Presidency, 1885, p. 54 ; Harington's Analysis 
of the Bengal Regulations, vol. 3, pp. 368 and 370. The old 
Nuzvid estate being of the nature of a raj was necessarily 
impartible. In the judgment in Baboo Gunesh Dutt Singh v. 
Maharaja Moheshur Singh (1) it was said that a raj "in its 
very nature excludes the idea of division." The great zamindari 
estates in the northern portion of the Madras Presidency have 
been stated in judgments of the Board to correspond to the 
palleiyams of the southern and western portions, and a palleiyam 
has been held to be of the nature of a raj and impartible : 
Naragunty Lutchmeedavamah v. Vcngama Naidoo (2); Collector 
of Trichinopoly v. Lekkamani (8) ; Mutta Vaduganadha Tevar v. 
Dorasinga Tevar. (4) The genealogical tree, furnished in 1798 
in response to the request of the Government, shews that for a 
long series of years the estate was held by one zamindar at a 
time and descended according to the rule of primogeniture. 

(1) (1855) 6 Moo. Ind. Ap. 164, (3) (1874) L. B. 1 Ind. Ap. 282, 
at p. 187. at p. 314. 

(2) (1861) 9 Moo. Ind. Ap. 66, (4) (1881) L. R. 8 Ind. Ap. 99, 
at p. 86. at p. 111. 
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Documents of this character are of high authority as evidence J. c. 
upon the question of partibility : Naragunty Case (1); Yanumula 1913 
Venkayamma v. Yanumula Boochia Vankondora. (2) In the venkata 
Nuzvid Case (3) the Board, although they held the estate created ^pp^ 8I g 0 ^ 
in 1802 to be partible, clearly found that the old Nuzvid estate 

PAKTH A- 

was of the nature of a raj and impartible. The judgment in sarathy 
that appeal in terms abstained from any expression of opinion A "^ ow - 
whether the Nidadavole estate was partible or impartible. The 
decision, as explained in the judgment in Mutta Vaduganadha 
Tevar v. Dorasinga Tevar (4), really rested upon the fact that 
the new Nuzvid estate was granted to the younger brother and 
that consequently it could not be identified with any estate 
existing prior to the sanad of 1802. The sanad in the present 
case is in the ordinary form under the Madras Regulation XXV., 
and the authorities clearly establish that the grant of the sanad 
did not alter the nature of the estate, as to partibility or 
impartibility, from that which it previously had: Ilunsapore 
Case (5) ; Collector of Trichinopoly v. . Lckkamani (6) ; Mutta 
Vaduganadha Tevar v. Dorasinga Tevar (7); Srimantn Baja 
Yarlagadda Mallikarjuna v. Srimantn Baja Yarlagadda 
Durga (8); itom Nundun Singh v. Maharani Janki Koer. (9) 
The present Nidadavole estate is consequently impartible. 
These suits are ejectment suits and the onus is upon the 
plaintiffs, the present respondents. 

Sir B. Finlay, K.C., Kenworthy Brown, and Swaminadhan, for 
the representatives of Venkata Narasimha, first respondent in 
appeals Nos. 115 and 116. The estate is descendible according 
to the ordinary rules of Hindu law unless the contrary is 
established. Even an ancient zamindari is partible unless it is 
shewn to be of the nature of a raj or a binding family custom of 
impartibility is established : Zamindar of Merangi v. Sri Bajah 
Satrticharla Bamabhadra Bazu (10) ; Baboo Gunesh Dutt Singh v. 
Maharaja Moheshur Singh (11) ; Mayne on Hindu Law, 7th ed., 

(1) 9Moo.Ind.Ap. 66, at pp. 88, 89. (6) L. E. 1 Ind. Ap. 282. 

(2) (1870) 13 Moo. Ind. Ap. 333, (7) L. R. 8 Ind. Ap. 99. 

at p. 339. (8) (1890) L. R. 17 Ind. Ap. 134. 

(3) (1879) L. R. 7 Ind. Ap. 38. (9) (1901) L. E. 29 Ind. Ap. 178. 

(4) L. R. 8 Ind. Ap. 99, at p. 112. (10) (1891) L. R. 18 Ind. Ap. 45. 

(5) (1867) 12 Moo. Ind. Ap. 1. (11) 6 Moo. Ind. Ap. 164. 
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J. C. p. 632. The question whether an estate is subject to the 

1913 ordinary Hindu law of succession or descends according to some 

vknkata exception thereto is a question of fact to be decided in each case 

Appa S Row u P on fcne evm< ence : Srimantu Raja Yarlagadda Mallikarjuna v. 

Partha s ™ nantu Ra J a Yarlagadda Durga. (1) It is not now contended 

barathy in the present case that there was a family custom of imparti- 

appaKow. . the content i 011 j 8 that the old estate was of the nature of 

a raj and was therefore impartible. Both Courts below found 
as a fact that the estate was not of the nature of a raj, and those 
concurrent findings will not be disturbed unless clearly shewn 
to be erroneous: Allen v. Quebec Warehouse Co. (2); Owners 
of P. Caland v. Glamorgan Steamship Co. (8) ; Ram Anugra 
Narain Singh v. Chowdry Hanuman Sahai (4) ; Parbati 
Kunwar v. Chandarpal Kunwar (5) ; Sajjad Husain v. Wazir 
Ali Khan. (6) The High Court should not have given leave 
to appeal, there being no substantial question of law in 
controversy : Code of Civil Procedure, 1882, s. 596. The appeals 
upon the question now being argued should therefore be dis- 
missed : Karuppanam Servai v. Srinavasan Chetti. (7) [Upon the 
facts reference was made to the Fifth Report, pp. 5 to 80, 
Appendix (Grant's Political Survey), p. 50 ; Wilson's Glossary, 
s.v. " raj," " pale, paleiyam," " zamindar," " desmukh."] 

Sir Erie Richards, K.C., Ross, K.C., and Madhavan Nair, for 
Parthasarathy, second respondent in appeals Nos. 115 and 116, 
adopted the above arguments on behalf of the first respondent. 

De Gruyther, K.C., in reply. The question whether an estate 
is partible or impartible is a question of mixed fact and law : 
Mutta Vaduganadha Tevar v. Dorasinga Tevar. (8) 



1913 



The judgment of their Lordships with regard to the question 
Juiy^ii °* ^ ne P ar tihility or impartibility of the Nidadavole estate was 
— delivered by 

Lord Parker of Waddington. The principles to be applied in 
determining the question which now arises for decision do not, 

(1) (1890) L. E. 17 Ind. Ap. 134, (4) (1902) L. E. 30 Ind. Ap. 41. 
at p. 144. (5) (1909) L. E. 36 Ind. Ap. 125. 

*(2) (1886) 12 App. Cas. 101. (6) (1912) L. E. 39 Ind. Ap. 156. 

(3) [1893] A. C. 207. (7) L. E. 29 Ind. Ap. 38. 

(8) L. B. 8 Ind. Ap. 99, at p. 110. 
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in their Lordships' opinion, admit of any controversy. These j. c. 
principles may be stated as follows: First, in the absence of a 1913 
sanad under Regulation XXV. of the Madras Regulations of 1802, 
those Regulations do not affect the title to any land : Collector of 



Venkata 
Narasimha 
Appa Row 



Trichinopoly v. Lekkamani. (1) Secondly, the acceptance of a *• 

PARTHA- 

sanad in common form under Regulation XXV. does not of itself, sabathy 



and apart from other circumstances, avail to alter the succession 
to an hereditary estate : Kachi Kaliyani Rengappa v. Kachi 
Yuva Rengappa. (2) Thirdly, unless there be an existing 
estate with other incidents which a sanad in common form 
under Regulation XXV. can operate to confirm, such sanad 
will confer on or confirm in the grantee an estate descendible 
according to the ordinary rules of inheritance of the Hindu 
law: Rajah Venkata Narasimha Appa Row v. Rajah Narayya 
Appa Row. (3) Fourthly, in order to establish that any 
estate is descendible otherwise than in accordance with the 
ordinary rules of inheritance of the Hindu law, it must be 
proved either that it is from its nature impartible and 
descendible to a single heir, or that it is so impartible and 
descendible by virtue of a special family custom : Baboo Gunesh 
Butt Singh v. Maharaja Moheshur Singh. (4) Lastly, the nature 
of the estate and the existence or otherwise of a special family 
custom are questions of fact to be determined on the evidence 
available in each case : Srimantu Raja Yarlagadda MaUikaijuna 
V. Srimantu Raja Yarlagadda Durga. (5) 

The question now arising for decision is whether the zamindari 
of Nidadavole is impartible and descendible to a single heir or 
partible and descendible according to the ordinary rules of 
inheritance of the Hindu law. The zamindari of Nidadavole was 
the subject of a sanad in common form under Regulation XXV., 
and on the principles above stated it must be held to be partible 
and descendible according to the ordinary rules of inheritance 
of the Hindu law, unless the sanad could operate as the con- 
firmation of a previously existing estate which from its nature 
or by virtue of some special family custom was impartible and 

(1) L. B. 1 Ind. Ap. 282, at p. 306. (3) L. E. 7 Lid. Ap. 38. 

(2) (1905) L. E. 32 Ind. Ap. 261. (4) 6 Moo. Ind. Ap. 164, at p. 187. 

(5) L. E. 17 Ind. Ap. 134. 
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J. c. descendible to a single heir. The appellant contends that the 

1913 grantee under this sanad had at and prior to the date thereof an 

Venkata estate which was of the nature of a raj or principality and there- 

*JSiivSm fore i m P arfci bta He does not rely on any special family custom. 

*• At and prior to the sanad the grantee thereunder had no doubt 
partha- r . 

karat hy some estate, but whether or not it was an estate in the nature of 

A I* PA Row • • • • • 

" a raj is a question of fact to be determined on the evidence. 

Both Courts below have found that the estate was not in the 
nature of a raj, and having regard to the ordinary practice of 
this Board it would be wrong to advise His Majesty to disturb 
this finding unless their Lordships are satisfied that it was 
not justified by the evidence: see Allen v. Quebec Warehouse 
Co. (I) So far from being so satisfied, their Lordships after 
considering the evidence are not prepared to say that they 
should not themselves have come to the same conclusion. Some 
stress was laid on the contrary findings of the Courts in the 
litigation which culminated in the proceedings before the Board 
reported L. R. 7 Ind. Ap. 88, but their Lordships observe that in 
the present case there was evidence of a very material nature 
which was not available in the earlier litigation. 

In their Lordships' opinion, therefore, the judgments of the 
Courts below cannot on this point be disturbed, and they will 
humbly advise His Majesty to that effect. They will consider 
the question of costs when the other points arising on these 
appeals have been dealt with. 

Under their Lordships' direction the questions as to the validity 
of the adoption of Narayya by Papamma Row were next argued, 
it being assumed for the purpose of the argument that the will 
was genuine. The arguments were heard on November 4, 5, 6, 
and 7, 1913. 



Sir R. Finlay, K.C., and Kenworthy Brown, for the representa- 
tives of Venkata Narasimha, appellant in appeal No. 114. The 
adoption was invalid upon two grounds, first because a joint 
authority to adopt is invalid, and secondly because if a joint 
authority is valid its exercise by the survivor was invalid and 

(1) 12 App. Cas. 101, at p. 104. 
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inoperative. Though there is no decision which states in terms j. C. 
that a joint power of adoption is invalid the decided cases 191a 
assume that it is so and establish that only one person can vbmkXta 
adopt. The decisions never speak of adoptive mothers, but only ^p"^ 8 jjJJJ^ 
of an adoptive mother: Kali Komul Mozoomdar v. Vma Shnnkur *• 

I^AKTHA- 

Moitra(l); Annapurni Nachiar v. Forbes. (2) Sir Francis sarathy 
Macnaghten in his " Considerations on Hindoo Law " (1824, AprA Kow - 
pp. 168 to 171, and appendix, p. x.) refers to a case in which, a 
testator having directed his three widows to adopt, disputes arose 
as to which should receive, and he says " the law was clear and was 
undisputed ; the boy could not be received by the three widows 
jointly." This passage is cited in the judgment in Annapurni 
Nachiar v. Forbes. (8) A consideration of the ceremonies 
attendant upon adoption render an adoption by more than one 
impossible. In West and Biihler's Digest of Hindu Law (1884, 
p. 977) it is stated " where there are two widows the husband 
may authorize both to adopt. In the absence of an order they 
ought both to combine in an adoption." This statement of the 
law can only be supported if it is confined to the law in 
Bombay. The two decisions cited by the authors in its 
support, namely, Rakhmabai v. Radhabai (4) and Ramji v. 
a human (5), relate solely to the right of a widow in the Mah- 
ratha country to adopt without the sanction of her husband. 

In Maharani Indar Kunuar v. Maharani Jaipal Kunwar(Q) 
the Board so construed the will as to avoid a joint authority. In 
the present case, however, the will can only be construed as 
purporting to give the two widows an authority to be exercised 
jointly. [The following were also referred to : Akhoy Chunder 
Bagchi v. Kalapahar Haji (7) ; Blvaiya Rabidat Singh v. Maharani 
Indar Kunwar (8) ; Surendrakeshav Roy v. Doorgasundari 
Dassce (9) ; Steele's Law and Custom of Hindoo Castes (1868), 
pp. 48 and 187; and Mayne's Hindu Law, 7th ed., p. 151, § 118, 
and p. 214, § 164.] 

(1) (1883) L.E. 10lnd.Ap. 138. (5) (1879) L L. E. 6 Bomb. 498. 

(2) (1899) L. E. 26 Ind. Ap. 246. (6) (1888) L. B. 15 Ind. Ap. 127. 

(3) L. E. 26 Ind. Ap. 246, at (7) (1885) L. B. 12 Ind. Ap. 198. 
p. 252. (8) (1888) L. E. 16 Ind. Ap. 53. 

(4) (1868) 5 Bomb. H. C. (A. C. J.) (9) (1891) L. B. 19 Ind. Ap. 108. 
181/ 
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J. o. Secondly, if a joint power to adopt can be given to two 

1913 widows, it cannot be exercised, as was purported to be done in 

Venkata ^ ne P resen k case, by the survivor. A 'power of adoption must 

appa 8 Row^ ^ e exerc * 8ea * strictly in accordance with the terms of the 

i% authority given : Chowdry Pudum Singh v. Koer Oodey Singh (1); 
Pabtha- 

sakathy Mutsaddi Lai v. Kundan Lai ( 4 2); Mayne's Hindu Law, 7th ed., 
appaRow. p 144> § lu The rule Q{ English law is thafc a bare power 

given to two or more persons by name cannot be exercised by 
one of them : Montefiore v. Broumc (8) ; Farwell on Powers, 
2nd ed. (1893), pp. 454 and 455. This rule applies equally in 
India. 

De Gruyther, K.C., and Dunne, for Venkatadri, representative 
of Rangayya, a respondent. We adopt the arguments on behalf 
of the representatives of Venkata Narasimha. A consideration of 
the circumstances and the relations of the various parties shews 
that the testator intended that both widows should have a voice 
in the selection. The parties being of the Sudra caste the 
religious motive for adoption cannot be given the same weight 
in arriving at the intention of the testator as it would had 
they been Brahmins. 

Sir Edward Clarke, K.C., Sir Erie Richards, K.C., Ross, K.C., 
and Prakasam, for Parthasarathy, a respondent in appeal No. 114. 
The proposition that an authority to two widows jointly to adopt 
is invalid is not to be found in any judgment or text-book. The 
effect of the authority contained in the will was to give power to 
each of the widows to adopt with the consent of the other ; upon 
the death of one the necessity for obtaining that consent was 
removed and the survivor was entitled to make the adoption. 
The ceremonies of adoption afford no difficulty because one widow 
could receive the child and become the adoptive mother. The 
case referred to by Sir Francis Macnaghten is only consistent 
with this view ; it was a case of a joint authority, since he says " a 
power to adopt was given to three widows," and that the will pro- 
vided that if they did not all agree the first and second were to 
adopt, and failing that the second and third. Although it was 
decided in Maharani Indar Kunwar v. Maharani Jaipal 

(1) (1869) 12 Moo. Ind. Ap. 350. (2) (1906) L. B. 33 Ind. Ap. 55. 

(3) (1858) 7 H. L. C. 241, at p. 263. 



Digitized by Google 



VOL. XLL] 



INDIAN APPEALS. 



65 



Kumvar (1) that the will there in question authorized the elder J. c. 

wife to adopt, it was not suggested that a joint authority would 1913 

be invalid ; on the contrary Lord Macnaghten uses these words : venkata 

" if the testator intended to commit the selection and adoption Narasimha 

r Appa Row 

to his two widows jointly, it is singular that no provision was f. 

.Part HA- 

made in case of disagreement." The recent decision of the Calcutta sarathy 
High Court in Sarada Proaad Pal v. Rama Pati Pal (2) is directly APPA Row - 
in point. The religious grounds for desiring that an adoption 
should be made, referred to in Huradhun Mookurjia v. Mutho- 
ronath Mookurjia (8), raise a strong presumption that the power 
to adopt was intended to be effective notwithstanding the death 
of one widow. Indian deeds and wills should be liberally con- 
strued so as to give effect to the real meaning of the parties— 
Hunoomanpersaud Panday v. Mmsamat Bahooee. Munraj Koon- 
iveree (4) — and this rule has been expressly applied in the 
case of a will shewing an intention that an adoption should be 
made to the testator ; KannepaUi Suryauarayan v. Pucha Venkata 
Ramana. (5) The English law as to powers is not to be applied 
generally to Hindu wills : Bai Motivahoo v. Bai Mamoobai (6) ; 
Bhagabati Barmanya v. Kali Charon Singh. (7) Since the decision 
of the last named case the passage in Mayne's Hindu Law, 
7th ed. p. 144, § 114, to the effect that a widow's authority to 
adopt is exhausted so soon as she has made a single adoption, is 
erroneous. [Reference was also made to Sarkar's Hindu Law of 
Adoption (Tagore Lect., 1888), ed. 1891, pp. 245 and 246.] 

Sir R. Finlay, K.C., in reply. It is no technical rule of equity 
which the appellants rely on, but the broad consideration that 
where a testator has entrusted two persons with the exercise of 
a power, one of them alone is not competent. Hindu widows 
cannot be treated as holders of an office, like executors, so as to 
support a survivorship : Brassey v. Chalmers. (8) The authorities 
shew that where the language of a will is clear it should receive 

(1) L. R. 15 Ind. Ap. 127. (5) (1906) L. R. 33 Iud. Ap. 145. 

(2) (1912) 17 Calc. W. N. 319. (6) (1897) L. R. 24 Intl. Ap. 93, 

(3) (1849) 4 Moo. Ind. Ap. 414, at p. 105. 

at p. 425. (7) (1911) L. R. 38 Ind. Ap. 54, 

(4) (1856) 6 Moo. Ind. Ap. 393, at p. 64. 

at p. 411. (8) (1852) 16 Beav. 223, at p. 233. 
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j. c. its natural interpretation and not one based upon speculation as 

1913 to the intention of the testator : Gurusami Pillai v. Sirakami 

Vknkata Ammal (1) ; Amrito Lai Dutt v. Surnomoye Dasi (2); Hunter v. 

appa^Row Attorney-General. (8) The judgment of Mookerjee J. in Sarada 

r. Pro8ad Pal v. llama Pati Pal (4) shews that the learned judge 
Partha* 

sabathy regarded the adoption of a son by two widows as invalid ; the 
appa Row, poggibjiity that both should agree find one adopt was not 
suggested by him as feasible. The difficulty in that case was 
avoided by construing the will so as to avoid a joint authority, 
but that is not possible in the present case. 



1013 The judgment of their Lordships upon the question of 
D^Zio. adoption was delivered by 

Lord Moulton. The further question now for consideration in 
these consolidated appeals is the ownership of the zamindari of 
Medur. It is common ground that at one time this zamindari 
belonged to Narayya Appa Row, the son of Venkataramayya 
Appa Row, who will for convenience be referred to as Narayya 
the younger. It is also common ground that Narayya the 
younger died intestate on August 4, 1895. The points in 
dispute are whether at the time of his death Narayya the younger 
had become by adoption the son of Raja Narayya Appa Rao 
Bahadur Garu, who died on December 7, 1864 (and who will 
for convenience be referred to as Narayya the elder), and whether, 
if such adoption took place, it had the effect of divesting him of 
the zamindari of Medur. In order that the respondents in this 
appeal may sustain their claim to a share of the zamindari of 
Medur, it is necessary that they should succeed on both these 
points, inasmuch as their claim by inheritance from Narayya 
the younger depends on his having been validly adopted into the 
family of Narayya the elder. Their claim must therefore fail if 
he was not validly adopted, or if, having been so adopted, he 
thereby forfeited his right to the zamindari of Medur, which 
appears to have been ancestral property in his family of 
origin. 

(1) (1885) L. R. 22 Ind. Ap. 119, at p. 135. 

at p. 128. (3) [1899] A. C. 309, at p. 313. 

(2) (1900) L. R. 27 Ind. Ap. 128, (4) 17 Calc. W. N. 319. 
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The alleged adoption took place after the death of Narayya j.c. 

the elder and was made by his widow Papamma. The respon- 1913 

dents claim that this adoption was a valid exercise of the powers v B ^ XA 

given by the last will of Narayya the elder. The appellants, on ^p"* 81 ^"* 

the other hand, contend that the power of adoption which v. 

• • • Pa h t h A* 

purported to be given by the said will was in itself invalid, and sarathy 

that even if the power was valid as given in the will the alleged 
adoption was not in accordance with that power, and was accord- 
ingly of no force or validity. If the appellants succeed in making 
good either of these objections to the validity of the adoption, 
the whole claim of the respondents admittedly falls to the ground, 
and their Lordships have therefore considered it desirable that 
these points should be fully argued in the first instance as pre- 
liminary points, and that they should express their opinion on 
them before considering the other portions of the case. 

The will of Narayya the elder is dated December 6, 1864, i.e., 
immediately previous to his death. He was a member of the 
Velama branch of the Sudras caste. He had two wives named 
respectively Papamma and Chinnamma. So much turns upon 
the language of this will that it is advisable to cite it in full. It 
reads as follows : " As my illness increased, and as I think I 
would not survive, you both should divide in equal shares my 
zamindari Nidadavole and Bahargalli parganas and Amberpet 
pargana, the cash in the upstair building and all other moveable 
and immoveable property. It has been arranged that my nephew 
(sister's son) Chiranjivi Vellanki Venkatakrishna Row should 
enjoy hereditarily from son to grandson the profits of the village 
of Mandur attached to Ambarpet Muttah, and also of Nagulapalli 
and Rajupotepalli villages attached to the taluqdari, and that 
my brothers-in-law Vellanki Jagannadha Row Garu and Vellanki 
Sura Row Garu, should enjoy hereditarily the profits of the 
village of the Undrajavaram attached to Nidadavole pargana 
paying every year the peishcush fixed therefor at the sub-division 
according to the kistbund (instalments). You both should main- 
tain our samastanam, servants, clerks, dasis and other servants. 
You should for the most part live in harmony with my younger 
brother Chiranjivi Venkatadri Appa Row. You should adopt a 
boy who is our sannihita (one closely related) whenever it strikes 

P 3 
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J. c. you that our samastanara should continue. In all matters both 

1913 should act without quarrelling. I have this day alone caused 

Vbnkata a Portion to be written and sent to the Collector of Godaveri in 

NARA8IMHA re gard to this matter. You both should without fail act accord- 
Appa Row ° 

r. mg to the aforesaid paddhalis (terms)." 

I'AItTHA- ... • 

saratiiy The will is signed by the testator and witnessed by four 
ap pa Ro w. w it neSBe8> ana * under their names come the words " We both 
have agreed to act according to the aforesaid terms," and this is 
signed by Papamma and Chinnamma. 

Chinnamma died in li- 81. It was not until the year 1885 that 
any steps were taken with regard to the adoption of a boy, but 
in that year the surviving wife Papamma purported to adopt 
Venkataramayya, the father of Narayya the younger. This so- 
called adoption of Venkataramayya was declared by the Court to 
be invalid, and thereupon in the year 1890 Papamma purported 
to adopt Narayya the younger. 

The appellants contend that the proper construction of the 
language of the will is that it gives a joint power of adoption to 
the two wives to be exercised when they shall think it desirable 
that the testator's samastanam should continue. They contend 
that such a joint power of adoption is in itself invalid, inasmuch 
as only one wife can adopt, and they further say that, even if 
this be not so, the occasion for the exercise of the power is when 
the two wives should jointly decide that it was desirable that the 
family should be continued, and the act must then be the joint 
act of the two wives. If this be so, it follows that the power 
could not be exercised after the death of one of the two wives, 
since thereafter there could be neither agreement nor joint 
action. 

It is somewhat difficult to set out precisely the contentions of 
the respondents on these points. Their counsel admit that 
while both the widows were living no adoption could take place 
without the consent of both. But they contend that the proper 
interpretation of the language of the will is that when the two 
widows should agree on the desirability of adoption taking place 
and on the person to be adopted, the adoption should be carried 
out by one of the widows (preferably the first wife) who would 
thereby become in law the mother of the adopted child. They 
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contend that a joint power of adoption is valid by Hindu law j. c. 
and must be interpreted in the above sense, and, further, that on 1913 
the death of the one widow the power both of choice and adoption V knkata 
would, under the terms of the will, pass to the survivor. narasimha 

Before examining the validity of these contentions it will be v . 
well to clear up one or two points upon which their Lordships JJJJSri 
are of opinion that no reasonable doubt can exist. AppA Row - 

In the first place there could be no power of adoption by either 
or both of the widows in the present case excepting such as 
might be derived from the powers given by the will. In this 
part of India, at all events, a widow has no power to adopt a 
son to a deceased husband excepting by express authority given 
by him in his lifetime or by will. In the next place only one 
wife can receive the child in adoption bo as to step into the 
position of being its adoptive mother. This is evident from 
the cases which establish that the receiving mother acquires in 
the eye o^the law the same position as a natural mother to such 
an extent that her parents become legally the maternal grand- 
parents of the child. To hold that a child could bear such a 
relationship to more than one mother would be entirely contrary 
to settled law and would produce inextricable confusion in the 
law of inheritance. 

But it does not follow as a matter of necessity from these con- 
siderations that a power given to more than one wife to adopt 
must be an invalid power. In many matters custom solves 
difficulties which appear to be insoluble when the questions are 
considered from a purely logical point of view. In the very 
question that is before their Lordships there are indications in 
the cases cited that in some parts of India such a power might 
perhaps be interpreted as giving a preferential right of adoption 
to the first wife. But their Lordships are of opinion that the 
validity of a joint power of adoption and its interpretation are 
questions of far-reaching importance in Hindu law and that in 
the present case the materials for deciding them are very insuffi- 
cient. They would greatly regret to find themselves compelled 
to decide such questions on imperfect materials, and inasmuch as 
in the view which their Lordships take of this case it is not 
necessary that these points should be decided they desire to 
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Partha- 

8ARATHY 



j. c. express no opinion upon them, and will assume for the purposes of 
iyi3 their decision that the respondents are right in their contention 
vknkata *kat 8Ucn a i om ^ P ower oi adoption given to the two widows was, 
appa*kov^ l * properly interpreted, a valid power, and that if they had agreed 
to a person to be chosen for such adoption they could have validly 
executed the power. 
ai'pa Row. There remains the second point, i.e., whether the power given 
by the will was exercisable by the surviving widow alone after 
the death of the other. 

The arguments of the appellants on this point are that upon a 
proper construction of the will it gives a joint power to the two 
wives to be exercised when they jointly come to the conclusion that 
it is desirable that it should be exercised, and that it should then 
be exercised only in case of a boy to be chosen by them jointly. 
As a mere matter of construction their Lordships are of opinion 
that the appellants are right in this contention and in an ordinary 
case of the giving of a joint power to two donees the legal conse- 
quences claimed by the appellants would follow. 

But the respondents claim that this must not be treated as a 
mere question of construction. They submit that the continua- 
tion of the line of the testator must be taken to have been for 
religious purposes in order that he might have the advantages 
of an heir who could perform the religious ceremonies affecting 
his future life. They therefore contend that this Board should 
put aside all rules of law prevailing in England with regard to 
joint donees of a power and should, as a matter of judicial duty, 
give effect to the intention of the testator with respect to 
procuring for himself an heir by adoption, and not permit that 
intention to be defeated by its becoming impossible of execution 
by the two donees jointly by reason of the death of one of them. 

Their Lordships are of opinion that this reasoning is unsound. 
In all cases the primary duty of a Court is to ascertain from the 
language of the testator what were his intentions, i.e., to construe 
the will. It is true that in so doing they are entitled and bound 
to bear in mind other matters than merely the words used. 
They must consider the surrounding circumstances, the position 
of the testator, his family relationships, the probability that he 
would use words in a particular sense, and many other things 
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which are often summed up in the somewhat picturesque figure J c. 
" The Court is entitled to put itself into the testator's armchair." 1913 
Among such surrounding circumstances which the Court is venkata 
bound to consider none would be more important than race and 5Si*SSw 
religious opinions, and the Court is bound to regard as *. 
presumably (and in many cases certainly) present to the mind of sarathv 
the testator influences and aims arising therefrom. But all this AP PA R ow ' 
is solely as an aid to arriving at a right construction of the will, 
and to ascertain the meaning of its language when used by that 
particular testator in that document. So soon as the construction 
is settled, the duty of the Court is to carry out the intentions as 
expressed, and none other. The Court is in no case justified in 
adding to testamentary dispositions. If they transgress any 
legal restrictions they must be disregarded. If they leave any 
eventuality unprovided for, the estate must, in case that 
eventuality arises, be dealt with according to the law which 
provides for succession of property in the absence of testamentary 
directions applying thereto. But the Court never adds to a will 
anything which needs to be done by testamentary disposition. 
In all cases it must loyally carry out the will as properly 
construed, and this duty is universal, and is true alike of wills of 
every nationality and every religion or rank of life. 

This fundamental principle does not clash with the principle 
that the Court will not necessarily apply English rules of 
construction to such a will as we have here to deal with. These 
rules of construction amount in many cases to nothing more than 
saying that a special phrase which may be used in more than one 
sense shall prima facie be deemed to be intended to bear one 
particular meaning, unless from the consideration of the context 
or the surrounding circumstances the Court can come to the 
conclusion that it is there used in a different sense. In other 
cases the rules are the expression of such tendencies in the 
Court as the desire to avoid an intestacy or the presumption in 
favour of immediate vesting of an estate. Such rules are purely 
an English product based on English necessities and English 
habits of thought, and there would be no justification in taking 
them as our guide in the case of Indian wills. Nor does this 
fundamental principle clash in any way with what is sometimes 
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J. C. called "giving a liberal interpretation" to native wills. That 

1913 native testators should be ignorant of the legal phrases proper to 

Venkata express their intentions, or of the legal steps necessary to carry 

apJ^Row them into effect, is one of the most important of the " surround- 

v. ing circumstances " which the Court must bear in mind, and it is 

PARTH A- 

Sara in y justified in refusing to allow defects in expression in these 
ap pa R ow, mai^g fa prevent the carrying out of the testator's true 
intentions. But those intentions must be ascertained by the 
proper construction of the words he uses, and once ascertained 
they must not be departed from. 

Applying these principles, their Lordships have to ascertain the 
true intentions of the testator from the language used in the will. 
The words are "You should adopt a boy who is our sannihita 
(one closely related) whenever it strikes you that our samastanam 
(family) should continue." Such an adoption would have effects 
of two very different kinds. In the first place it would provide 
some one who would offer the customary oblations for the good 
of the soul of the testator, and in the second place it would change 
the succession of the property. The devolution after the death 
of the widows would no longer be to the persons entitled to 
succeed on an intestacy, but to the heirs of the person adopted. 
Counsel for the respondents would have us regard the religious 
motive as the overmastering one, so that the intentions of the 
testator must be treated as if they were dictated by it alone. 
Their Lordships fully appreciate how strong such a motive may 
be expected to be in the mind of a Hindu. But in their Lord- 
ships' opinion the language of the testator points to the pre- 
dominance of the secular motive. He does not direct that there 
shall be an adoption, as he would naturally have done had he 
wished in all events to secure that there should be a son to 
perform the due religious rites. He makes it depend on the 
opinion of his widows whether and when an adoption should 
take place. It is common ground that the occasion for an 
adoption would not arise in the lifetime of the two widows unless 
they both agreed to use the power, and there is nothing which 
indicates any intention to interfere with their freedom of choice 
in the matter, whether the true interpretation be that the power 
was joint or several. 
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But this does not exhaust the material which we have for J. c. 
arriving at the testator's true intentions. In judging of the light 1913 
in which the directions of the testator are to be regarded, it is venkata 
legitimate to look at the contemporaneous document referred to ^pp^ 81 ^ 
in the will which he wrote or caused to be written with the ». 

i'ARTII A* 

express intent to render clear his wishes with regard to his sarathy 
succession. This document has, of course, no testamentary 
effect, but it is legitimate to look at it as one of the surrounding 
circumstances in order to test the soundness of the principle of 
interpretation pressed upon us by counsel for the respondents. 
In the will the testator writes : " I have this day alone caused a 
petition to be written and sent to the Collector of Godaveri in 
regard to this matter." This petition, which is signed by the 
testator and bears the same date as the will, is substantially a 
repetition of it, though the language is not precisely the same. 
The passage relating to adoption reads thus : " That, if it should 
strike them " (i.e., his widows) " to continue the samastanam, 
they should adopt a boy who is my sannihita." This language 
emphasizes that which is expressed also in the will, namely, that 
the adoption should only take place if and when the widows 
thought it desirable that such should be the case, or in other 
words if and when they thought it desirable that the succession 
to the property Bhould be changed. Had the testator been moved 
by an overmastering religious motive to secure that there should 
be some one to act as his son after his death, it is inconceivable 
that he would have used such language or made such provisions 
relating to the future adoption of a son. He would have directed 
that an adoption should take place and not left it to depend on 
the problematical concurrence of his widows in their views as to 
its desirability. 

For what it is worth, it is clear that this was the interpreta- 
tion put upon the will by the widows themselves. It will be 
remembered that they signed the will at the date of its execution 
and promised to act according to its terms. Three days after 
this they write to the Collector of Godaveri referring to these 
provisions of the will in the words "and that if it should strike us 
that the samastanam should continue we should adopt a boy 
who is our sannihita." The testator died in 1864. His widow 
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J. c. Chihnamma died in 1881 leaving Papamma surviving her. It 

1913 is not until 1885, four years after the death of Chinnamma, that 

venkata anv ste P s fco a<J op* a boy are taken. It is clear therefore that the 

AppA S Raw w ^ ows wno were acquainted with the provisions of the testator's 

*. will at the time and undertook to carry them into effect did not 

PARTHA- 

sabathy interpret them as doing more than leaving them quite free to 
adopt or not as they might think desirable. 

Their Lordships are therefore of opinion that in the 
present case there is nothing which requires or justifies them 
in interpreting the provisions of the will with regard to the 
adoption in any special way arising from the fact that the 
testator was a Hindu. They must adhere to the plain meaning 
of the language used. So construing it they are of opinion that 
it gives to the widows jointly the power to adopt a son should 
an occasion arise which in their opinion makes it desirable so to 
do. The power is a joint power and the occasion on which it is 
to be exercised depends on their joint opinion. In other words, 
the exercise of the power is vested in the discretion of the joint 
donees. Now it is clearly the law that in such a case the death 
of one of the donees puts an end to the joint power. This is 
not by virtue of any peculiar doctrine of English law or of any 
series of English decisions. It flows from the nature of a joint 
power. If power is given to A. and B. persons designate to do 
an act if and when they think it desirable the occasion cannot 
arise nor can the power be exercised unless they are both living 
and in agreement as to the act. This cannot be the case after 
the death of one of them, and the consequence is that the survivor, 
cannot do the act because he has not the warrant of the agree- 
ment of his late colleague, nor can he then do the act, seeing 
that the authority to do it is only given to the two acting 
jointly. The case is different when the power is vested not in 
personfe designate but in the occupants for the time being of a 
specified office such as executors or trustees, but that is not the 
case which we have to consider here. 

The point may perhaps be put in a simpler form not involving 
any appeal to legal doctrines as to joint donees of a power. 
Their Lordships are of opinion that the words of the will when 
properly construed relate to choice and adoption by the two 
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widows acting jointly. Hence those words refer only to the j. c. 

period of time when both widows are living. The will is silent 1913 

as to the period after the death of one of the widows, and if their venkata 

Lordships were to hold that Papamma could adopt a son after ^pp^ 81 "^ 

Chinnamma's death they would be providing for a period of v. 

Part ha 

time which the testator left unprovided for and unnoticed 8 abathy 
in hia will, i.e., they would be making an addition to his AppA Row - 
testamentary dispositions which is a thing that no Court is 
entitled to do. 

It follows therefore that at the death of Chinnamma the power 
to adopt given to his widows by the testator came to an end, and 
therefore the alleged adoption of Narayya the younger is of no 
validity. 

On the consolidated appeals (judgment in one of which has 
already been delivered on July 24, 1913) their Lordships will 
therefore humbly advise His Majesty to affirm the decree of 
the High Court of Madras dated November 20, 1905, so far as it 
dismissed with costs appeal No. 32 of 1904, and to reverse 
the said decree and the decree of even date therewith so far 
as they dismissed with costs appeals Nos. 122 and 123 of 1900, 
and allowed with costs appeal No. 41 of 1904, and that it ought 
to be declared that the adoption of Narayya Appa Row the son 
of Venkataramayya Appa Row the zamindar of Medur and 
Venkayamma Row his wife by Papamma the widow of Narayya 
Appa Row the zamindar of Nidadavole was invalid, and that 
on the death of Venkayamma Row, Rangayya Appa Row and 
Venkata Narasimha Appa Row, both now deceased, became 
entitled as reversionary heirs to the estate of Medur and the lands 
and movable properties appertaining thereto, and further that the 
said estate and the lands with mesne profits and the movable 
property appertaining thereto ought to be divided into moieties 
between the appellants, namely : (1.) Venkatadri Appa Row, the 
only son of the said Rangayya Appa Row, as to one such moiety, 
and (2.) Meka Venkataramayya Appa Row and Sobhanadri Appa 
Row, the two sons of Venkata Narasimha Appa Row, as to the 
other moiety. 

With regard to the costs, their Lordships think that as to the 
Nidadavole estate there ought to be no costs in the Privy 
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J. c. Council, and as to the Medur estate there ought to be no costs 
1018 either in the Privy Council or in the Courts below. 

Vbnkata 

appa^row Solicitors for the representatives of Venkata Narasimha, 
r. appellant in appeal No. 114 and a respondent in appeals 
bara^thy Nos. 115 and 116 : T. L. Wilson <k Co. 

appa Row. Solicitor for Venkatadri, appellant in appeals Nos. 115 and 116 
and a respondent in appeal No. 114 : Douglas Grant. 

Solicitors for Parthasarathy, a respondent in appeals Nos. 114, 
115, and 116 : Chapman-Walker d Shephard. 



J * C * JAGRANI KOER and Others Appellants ; 

1913 

AND 

^!!l 3 - kuar durga Prasad . ; respondent. 

ON APPEAL FROM THE COURT OF THE JUDICIAL 
COMMISSIONER OF OUDH. 

Will — Servants as Attesting Witnesses — Evidence — Additional Evidence before 
Appellate Court— Code of Civil Procedure, 1882, s. 568 (6): 

Upon an issue as to whether a will was a forgery : — 
Held, (1.) that in the case of a will which is reasonable, natural, and 
proper in its terms, the fact that the attesting witnesses are servants 
or dependants of the testator is not an element to be taken into account 
in considering whether it was validly executed; (2.) that under the 
Code of Civil Procedure, 1882, s. 568 (6), an Appellate Court should 
not allow to be produced before it additional evidence which impeaches 
the testimony of a witness called in the Court below, without that 
witness also being called and being given an opportunity to contradict 
or explain the additional evidence so given. 

Appeal from a judgment and decree (January 11, 1909) of 
the Court of the Judicial Commissioner, partly affirming and 
partly reversing a judgment and decree of the Subordinate Judge 
of Hardoi (February 4, 1908). 

The respondent, as plaintiff in a suit in which the appellants 
were defendants, alleged that a will purporting to have been 

* Present : Lord Shaw of Dunfermline, Lord Moulton, Sir John Edge, 
and Mr. Ameer All 
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made on October 21, 1904, by the deceased husband of the first J. c. 
appellant was a forgery. The will in question was attested by 1913 
the testator's diwan, by another servant, and by his confidential ,j A ^u NI 
clerk, and it further bore the additional attestation of one KoER 
Mohammed Nusrat Ali, who was a person of some standing, Kuar 
this additional attestation bearing date April 20, 1905. The will Prasad. 
was, their Lordships held, in its terms reasonable, natural, and 
proper. At the trial the attesting witnesses and the additional 
attesting witness were called, and the last named was not cross- 
examined with a view to shewing that he was upon the date 
of the additional attestation at a place inconsistent with the 
truth of his attestation. 

The Subordinate Judge by his judgment, delivered on 
February 4, 1908, found that the will was genuine. For 
reasons not material to this report, he held, however, that it 
was invalid and inoperative in regard to part of the property with 
which it dealt. Both parties appealed to the Court of the Judicial 
Commissioner. Upon the hearing of the appeal, the Court, acting 
under the Code of Civil Procedure, 1882, s. 568 (b) (which is set 
out in the judgment of their Lordships), allowed additional 
evidence to be produced. This evidence was to the effect that on 
April 20, 1905, Mohammed Nusrat Ali was present at a meeting 
at Lucknow at an hour which rendered it impossible that he 
could have attested the will at Sandila upon that date as lie had 
sworn. He was not called to contradict or explain this evidence. 

The Court of the Judicial Commissioner by its judgment, 
delivered on January 11, 1909, found that the will was a forgery. 
The learned Commissioners were of opinion that the evidence 
produced in favour of the will was open to suspicion and 
unreliable, and that, having regard to the above-mentioned 
additional evidence, the testimony of Mohammed Nusrat Ali 
should be rejected. 

De Gruyther, K.C., and Amiend Jackson, for the appellants. 
There are concurrent findings that the disposition made by the 
will was one which the testator probably would have made. The 
fact that the will was attested by the testator's servants should 
not, under these circumstances, have furnished any grounds for 
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suspecting its genuineness. Upon the evidence the due attesta- 
tion of the will was satisfactorily proved. The present case is 
similar to Sharna Chum Kundu v. Khettromoni Dasi. (1) The 
Appellate Court should not have admitted the additional evidence 
at all ; the power given under the Code of Civil Procedure, 1882, 
s. 568, should only be used where there is a lacuna or gap in the 
evidence : Kessowji Issur v. Great Indian Peninsula Ry. 
Co. (2) In any case the additional evidence should not have 
been admitted without giving the witness whose testimony was 
impugned an opportunity to answer or explain it. 

Ross, K.C. t and Dube, for the respondent. The additional 
evidence was called in the Appellate Court without any objection 
on the part of the appellants, who are not now entitled to object 
to its admission. 

[Mr. Ameer All The respondent, upon discovering the fresh 
evidence, Bhould have applied to the Subordinate Judge to hear it 
and to review his decision under the Code of Civil Procedure, 
1882, s. 628.] 

(Counsel for the respondent addressed their Lordships upon 
the facts of the case and, in the course of the argument, 
admitted that the signature appearing on the will was genuine.) 

No reply was called for. 

The judgment of their Lordships was delivered by 

Lord Shaw of Dunfermline. This is an appeal from a judg- 
ment and decree of the Court of the Judicial Commissioner of 
Oudh, dated January 11, 1909. This partly affirmed and partly 
reversed a judgment and decree dated February 4, 1908, of the 
Court of the Subordinate Judge of Hardoi. 

The only question raised at the Bar of the Board was whether 
a will executed on October 21, 1904, by one Kuar Narindra 
Bahadur is or is not a genuine will. 

Its provisions are substantially these: That after his death 
his widow should be proprietor of his estate in the Kheri district, 
and should have absolute power over the estate in the Hardoi 
district and hold proprietary possession over all his estate. By 
the third clause of the will it was provided that after her death 

(1) (1899) L. R, 27 Ind. Ap. 10. (2) (1907) L. B. 34 Ind. Ap. 115. 

V 
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"Raj Bahadur, my sister's bod, shall he the absolute owner of 
all my property, movable and immovable, of every description." 
Other provisions, including certain annuities to the testator's 
brother-in-law, occur in the will. 

Ex facie it was duly executed and properly attested, and the 
witnesses are, first, his diwan, or general agent ; secondly, a 
servant, who appears to have had charge of the wardrobe and a 
certain power of supervision, including that of making purchases ; 
and lastly, his treasurer, or confidential clerk. In the words of 
the Subordinate Judge, " The scribe of the will is the mukhtar, 
and the three attesting witnesses are the diwan, the treasurer, 
and the daroga of the late Kuar Narindra Bahadur, who were his 
respectable private servants, and used to be always in the house, 
as is the case with Indian gentlemen in the position of the 
Kuar." 

The domestic position of the testator and the parties was this : 
Kuar Durga Pershad, the respondent, was remotely related to the 
testator Narindra, and for years had been on terms of enmity 
with him. Details of this are given, as, for instance, that they 
had not been on " eating and visiting terms," and that there 
* used to be no exchange of presents during marriages." Both 
the Courts below are clear upon the subject, the Judicial Com- 
missioner's opinion being so strong as this, that " the ill-feeling, 
however, which existed between the two men was quite sufficient 
to cause Narindra Bahadur to desire that his property should 
not go to the plaintiff or his branch of the family." 

On the other hand, the appellant, the testator's sister's son, 
was treated with regard and affection by the testator, and upon 
this subject also both Courts have no doubt. In the language of 
the judgment of the Judicial Commissioner, " In respect of the 
feelings which existed in Narindra Bahadur's mind towards the 
defendant, Raj Bahadur, there can also be but little doubt .... 
Narindra Bahadur treated his sister's son as if he were his own 
son in every way .... This feeling of affection towards his 
sister's son by a childless Hindu is fairly common ; and, after 
full consideration of the evidence on the point, I have no hesita- 
tion in holding that Narindra Bahadur did look upon defendant 
No. 2 more or less in the light of a son.* It would, therefore, 
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not have been a matter for surprise if he had made a will 
benefiting the latter." 

This being the state of the relations of the parties to the 
testator, it stands conceded that the will now challenged was in 
every respect a natural will, and in accord with his feelings and 
tenor of life. Granted, therefore, that its execution is proved 
by anything like reasonable evidence, the presumptions of law 
are in favour of its being maintained. The Subordinate Judge, 
after a close analysis of all the evidence, affirms its validity, and 
that without hesitation. Every kind of challenge was made of 
it, — of its execution, of the status of the witnesses, of the 
health of the testator, and so on. But at the end of a long 
litigation upon the subject it was admitted by Mr. Boss, the 
learned counsel for the respondent, in his clear and candid argu- 
ment at their Lordships' bar, that the signature was genuine, 
nor could he venture to disturb what he admitted were concurrent 
findings on the subject of the appellant's position in the testator's 
household being equal to that of a son, nor upon the point of the 
estrangement between the testator and the respondent. 

This makes an end of a considerable portion of the judgment 
of the Judicial Commissioner, which treats the signature as 
suspect. The grounds of suspicion which that Court, notwith- 
standing its view as to the complete propriety and naturalness 
of the will itself, nevertheless attaches to the execution, are 
threefold. 

(1.) In the first place, it is maintained that the witnesses might 
have been of a better class. Perhaps they might ; but they were 
just those witnesses that the testator had about him ; and a com- 
ment of this character has no force except upon something of a 
much higher level than mere suspicion, namely, proof which 
would thoroughly satisfy the mind of a Court that these persons 
had committed both forgery and perjury. In the case of a will 
reasonable, natural, and proper in its terms, it is not in accord- 
ance with sound rules of construction to apply to it those canons 
which demand a rigorous scrutiny of documents of which the 
opposite can be said, namely, that they are unnatural, unreason- 
able, or tinged with impropriety. Their Lordships venture to 
repeat the judgment of Lord Watson in Choteynarain Singh v. 
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Mimamat Ratan Koer (1) bearing upon the point of an attesta- j. c. 

tion by a person's own servants and dependants. As has been 1013 

shewn, the execution of this will was not only not improbable, jA ^ NI 

but was in fact probable. The words of Lord Watson apply to K £ BB 

this case, therefore, a fortiori : " The theory of improbability ku'ar 

• . DURGA 

remains to be considered, and the first observation which their trasad. 
Lordships have to make is, that, in order to prevail against such 
evidence as has been adduced by the respondent in this case, an 
improbability must be clear and cogent. It must approach very 
nearly to, if it does not altogether constitute, an impossibility. 
To give effect to the argument pressed upon this Board by the 
appellants, which seems to have found favour in the Court of 
first instance, would be equivalent to holding that the will of a 
Hindu gentleman, attested by his own servants and dependants, 
must be held to be invalid, unless it is shewn that the testator, 
at the time assigned for its execution, was placed in such circum- 
stances that he could not secure the attendance of persons of a 
higher rank. That is a proposition which verges too closely on 
the absurd to be seriously entertained. There may be cases in 
which attestation by servants only is an important element to be 
taken into account in considering whether a will has been validly 
executed— cases, for example, in which there is reasonable ground 
for suspicion that the will is not the voluntary act of the testator, 
but has been procured by the undue influence of members of his 
household. This case does not, in the opinion of their Lordships, 
belong to that class." 

This point, however, is at an end because the execution and 
attestation are proved. 

2. The second ground of suspicion in the minds of the Judicial 

Commissioners was that the paper upon which the will was 

written appeared to be old instead of fresh, and proof was given 

that the paper was official paper in general use, together with 

evidence that some other people had been in the habit of having 

forms or sheets which they signed in blank. In the language of 

the judgment of the Judicial Commissioner, " That men of the 

deceased's position in life do sign blank forms and blank sheets, 

especially for the purpose of valakatnamas being drawn up 

(l) (1894) L. B. 22 Ind. Ap. 12. 
Vol. XLL G 
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thereon for use in cases in the subordinate district courts, is not 
an unheard-of thing." Various forms were produced, signed by- 
people other than the testator, and with none of which the 
testator had anything to do. In their Lordships' opinion, such 
evidence should not have been allowed to influence the mind of 
a Court. It should not have been admitted, as it was not 
relevant to the present cause. 

8. The third matter appears, however, to their Lordships to 
be more serious. By s. 568 of the Code of Civil Procedure it is 
provided that if " the Appellate Court requires any document to 
be produced, or any witness to be examined, to enable it to 
pronounce judgment, or for any other substantial cause, the 
Appellate Court may allow such evidence to be produced or 
document to be received or witness to be examined." In the 
course of the hearing of this appeal by the Judicial Commissioners, 
a question was asked as to the additional attestation of the will, 
which bore to have been made on April 20, 1905 (that is, on a 
date about six months after execution), by Mohammed Nusrat Ali. 
This gentleman appears from the record to be a person of stand- 
ing, the judgment mentioning that he is the honorary secretary 
or assistant secretary of the British Indian Association. He is 
also a member of the Municipal Board of Lucknow, Lucknow 
being thirty miles by train from Sandila, where the will was 
ordered to be registered. On this date, April 20, a meeting of 
the Municipal Board had been hold, followed by a special meeting, 
both meetings being early in the day and being of some duration. 
Inquiry was made, and it was proved before the Judicial Com- 
missioners that Nusrat Ali was present at these meetings. If 
this was so, then, it was argued, he could not at the same hours 
of April 20 have been in Sandila. 

Nusrat Ali had been examined before the Subordinate Judge, 
but nothing had been asked of him on the point, and he was not 
examined by or before the Judicial Commissioners. Their 
Lordships disapprove of the procedure which has permitted 
doubt to be thrown upon his evidence in the course of procedure 
taken on appeal by the Judicial Commissioners, 14 to enable them 
to pronounce judgment," without the witness whose testimony 
is impugned having been afforded the opportunity of clearing up 
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the mistake and having been convened for that purpose. No 
witness, whatever his standing, would be safe from adverse 
judicial comment under such procedure. It may quite well be 
that Nusrat Ali could have clearly explained the whole point of 
difficulty, and their Lordships would be slow to conclude, in the 
absence of his own evidence on the point, that the rest of his 
testimony, otherwise quite unimpeachable, was perjury. 

Fortunately, there is no necessity for further procedure or 
expense in regard to the matter, for the case that the Board is 
now dealing with is a case in which the signature of the will, 
whether the deed was additionally attested on the date stated or 
not, is proved and is properly attested. In these circumstances 
their Lordships do not doubt that the judgment of the Subordinate 
Judge should be restored. 

They will accordingly humbly advise His Majesty to that 
effect. The respondent will pay to the appellant the costs of 
this appeal, and in the Courts below. 



J. c. 

1U13 
Jaokani 

KOKR 

r. 

KUAR 
DURGA 

Prasad. 



Solicitors for appellant : T. L. Wilson d- Co. 
Solicitors for respondents : Barrow, Rogers dc NevUl. 
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J.C* BAKHTAWAR BEGAM Appellant; 

1013 AND 

tj7c?9. HUSAINI KHANAM Respondent. 

[AND CONSOLIDATED APPEAL.] 

ON APPEAL FEOM THE HIGH COUET AT ALLAHABAD. 

Usufructuary Mortgage — Date for Redemption — Agreement of Parties — State- 
ments in Plaint— Suit for Redemption— Limitation — Liviitation Ad 
(XV. o/1877), Sched. II. , art. 148. 

A usufructuary mortgage of villages was made on January 6, 1830, 
by conditional sale, the condition being that the sale should be 
cancelled on payment of tho amount of the consideration in nine years. 
On January 4, 1899, a suit for redemption was commenced. The 
plaintiffs in their plaint alleged that the agreed terms were that 
whenovor the mortgage money should be satisfied, out of the usufruct, 
or paid by the mortgagors, before or after the stipulated time, the 
mortgage should bo redooraed, and that the principal and interest 
had been realized out of the usufruct by September 4, 1838. The 
actual mortgage deed had been lost : — 

Held, that the limitation period of sixty years provided by the 
Limitation Act, 1877, Sched. IX, art. 148, began to run from 
September 4, 1838, and that the suit was barred. 

Consolidated Appeals from a judgment and decree of the 
High Court (November 11, 1907) reversing a judgment and 
decree of the Subordinate Judge of Cawnpore (January 4, 1904). 

The Buit which gave rise to the appeals was commenced by 
the respondent on January 6, 1899, and was to redeem a 
mortgage of twelve villages made on January 4, 1830. The 
mortgage in question was made by conditional sale, there being 
a sale with possession to the mortgagee, subject to a condition 
that the sale should " be cancelled upon payment of the amount 
of the mortgage in nine years." The actual mortgage deed was 
not forthcoming, but the above terms appeared from a Proceeding 
of the Collector's Court of 1880. 

The plaintiffs by their plaint alleged that the terms of 
the mortgage as agreed were that whenever the mortgage 
money should be satisfied (out of the usufruct) or paid (by the 

* Present : Lord Shaw of Dunfermline, Lord Moulton, and Mr. 
Ameer A 14. 
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mortgagors) before or after the stipulated time the mortgaged J. c. 

property should be redeemed; also that the principal and 1013 

interest had been paid at the end of 1245 Fasli, namely, by bakhtawar 

September 4, 1888. begam 

The defendants, among other defences, relied on the Limitation Husaini 

. Khan am. 

Act, 1877, and pleaded that the suit was barred. — 

Five of the villages had been mortgaged by the original 
mortgagee's successor in title; this mortgage purported to be 
of the full proprietary interest and was foreclosed about 1872, 
and the villages now formed part of the property of an idol, 
represented in the second appeal by Jamna Narain, a respondent. 

The Subordinate Judge, by his judgment delivered on January 4, 
1904, dismissed the suit, being of opinion that the sixty years 
period of limitation provided by the Limitation Act, 1877, 
Sched. II., art. 148, ran from the date of the mortgage, 
January 6, 1830. As to the five villages he held that the suit 
was also barred either under art. 134 or art. 144 of that schedule. 

The High Court, on appeal, delivered its judgment on April 16, 
1907. The learned judges (Stanley C.J. and Burkitt J.) were 
of opinion that, under the terms of the mortgage, the mort- 
gagee could not redeem during the period of nine years mentioned, 
that consequently the period of limitation under art. 148 did 
not begin to run until January 6, 1839, and the suit was not 
barred under that article. With regard, however, to the five 
villages they held that art. 184 of Sched. II. applied and that 
the suit could not be sustained as to them. The case was 
accordingly remanded to the Subordinate Judge for inquiries and 
accounts, and subsequently, on November 11, 1907, a formal 
decree was made in accordance with this judgment. 

The defendant, the successor in title of the original mortgagee 
(represented by the appellant Bakhtawar Begam), appealed as to 
the seven villages, and the plaintiff appealed as to the five 
villages. 

De Gruyther, K.C., and Duhe, for the appellants in the first 
appeal. The whole suit is barred under the Limitation Act, 1877, 
Sched. II., art. 148. In the absence of express words excluding 
the right to redeem, the mortgagor was entitled to redeem the 
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J. C. mortgage during the nine years. Moreover, that this was the 
1913 real intention and agreement of the parties appears from the 
Bakhtawak plaint, which also states that the whole principal and interest 
Begam were repaid Dv September 4, 1888. The right to redeem, there- 

khanam 1 * 0re * ^ rS * accrue ^ a * '^at an< * * ne 8 * x ' v vears avowed by the 
— above article* expired before the suit was commenced. The 

principle embodied in s. 62 of the Transfer of Property Act, 1882, 
should be applied. Further, seeing that the plaint itself shewed 
that the claim was barred under art. 148, the Court of the 
Subordinate Judge should have rejected it having regard to the 
Code of Civil Procedure, 1882, ss. 50 and 54 (c), and the Limita- 
tion Act, 1877, s. 4. The provisions of s. 54 (c) are mandatory, 
not permissive. 

Sir Eric Richards, K.C., and Ross, K.C., for the respondent 
in the first appeal. Both Courts have held that the terms of the 
mortgage are those contained in the Proceeding of the Revenue 
Court in 1880, under which the sale was conditional upon repay- 
ment in nine years. The mortgagors could not redeem within 
that period. The right to redeem is co-extensive with the right 
to foreclose and a suit to redeem within the specified period would 
have been premature : Vadju v. Vculju. (1) The rights under the 
terms of the mortgage as contained in the Proceeding cannot be 
varied by the statements in the plaint. No right to redeem 
accrued until January 6, 1839, and, consequently, the suit which 
was commenced on January 4, 1899, is not barred under the 
Limitation Act, 1877, Sched. II., art. 148. An objection that a 
plaint does not disclose a cause of action, or shews that the claim 
is barred, must be taken in the Court of first instance and before 
trial : Woodroffe and Ameer Ali on Civil Procedure, p. 692. 

0' Gorman, for Jamna Narain, a respondent in the second 
appeal, was not called upon. 

De Gruythcr, K.C., in reply, referred to the Indian Evidence 
Act (I. of 1872), ss. 68 and 65, as to secondary evidence. 

The judgment of their Lordships was delivered by 

Mr. Ameer Ali. The suit which has given rise to these con- 
solidated appeals from a decree and judgment of the High Court 

(1) (1880) I. L. R. 5 Bomb. 22. 
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of Allahabad was instituted by the plaintiff-respondent in the J. G. 

Court of the Subordinate Judge of Cawnpore for tlie redemption 1914 

of a mortgage executed so long ago as January 6, 1830. The bakhtawar 

suit was brought on January 6, 1899, and the only and vital Be « am 

question presented at the bar for determination in this case is Husaini 
. ... . T . . . Khanam. 
whether the claim is barred by the Limitation Act (XV. of 1877). 

The plaintiff Husaini Ehanam alleges that on January 6, 1830, 
her father, Aga Fateh Ali, in conjunction with another relative 
named Aman Ali, executed a mortgage by way of conditional sale 
in respect of twelve villages lying within the district of Cawnpore 
in favour of one Ata Ullah Khan, since deceased. The principal 
defendant in the action was one Ali Husain Khan, who was the . 
representative of Ata Ullah. He died since the decision by the 
High Court in the appeal from the decree of the Subordinate 
Judge, and be is now represented by his widow, Bakhtawar 
Begam, the appellant. The remaining defendants were assignees 
of interests created by the original mortgagee or his representa- 
tives in the mortgaged premises. 

The mortgage deed is not forthcoming, but both the Courts in 
India have found that the contract between the parties to the 
transaction is, for all material purposes, substantially set forth 
in the Proceeding of the Collector's Court dated September 18, 
1830, on an application for mutation of names in the Revenue 
register. 

The contract of mortgage by conditional sale is a form of 
security recognized throughout India, and its incidents have been 
embodied in s. 58 of the Transfer of Property Act (IV. of 1882). 
The form it usually takes is for the mortgagor to execute a deed 
of sale in respect of the mortgaged property in favour of the 
mortgagee, who on his side executes an agreement covenanting 
that on the liquidation of the debt, according to the terms of the 
contract, the sale would be cancelled, and he would reconvey 
the property to the mortgagor. On the breach of the condition 
relating to repayment the contract executes itself, and the 
transaction becomes one of absolute sale. 

The Proceeding which contains the contract in this case is set 
out in full in the judgment of the High Court. The only 
material part to which their Lordships need refer is the clause 
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J. c. relating to repayment, which runs as follows: "On being 
19H asked Sital I*arshad, attorney of Ata Ullah Khan, stated that his 
Bakhtawar cuen ^ na d executed and made over to Mirza Aman Ali and Fateh 
Begam Ali an agreement to the effect that the sale would be cancelled 

r. ° 

husaini on payment of the amount of consideration in nine years, and 
Khanam . 
' that, therefore, the sale was not an absolute but a conditional 

sale." 

The period of limitation under the Limitation Act for suits 
for redemption or for recovery of possession of mortgaged 
property is sixty years from the date of the accrual of the right 
to redeem or to recover possession (art. 148, Sched. II., Act XV. 
of 1877). The Subordinate Judge was of opinion that limitation 
began to run from the date of the contract, and accordingly held 
that the suit was barred. The High Court of Allahabad on 
appeal has taken a different view. The learned judges con- 
sidered inter alia that the right to redeem in respect of the seven 
villages which were in the possession of the mortgagee's repre- 
sentatives accrued only on the expiration of the period of nine 
years for which the contract was made, but that as regards the 
five villages which had been transferred by the mortgagee to 
third parties the claim was barred. They accordingly decreed 
the plaintiffs' claim in respect of seven villages and dismissed it 
with regard to the rest. 

The defendants have appealed from the first part of the High 
Court decree, against which there is a cross-appeal on the part 
of the plaintiffs. 

The first question to determine is whether the plaintiff's right 
to redeem is affected by sixty years' limitation, for in that case 
her claim must fail in toto. The learned judges dealing with 
this point give expression to their opinion in the following 
passage in their judgment: " If the meaning of this con- 
temporaneous agreement was that the mortgagors might redeem 
at any time within the period of nine years, the plaintiffs' claim 
is barred by limitation. If, on the other hand, the intention of 
the parties was that the debt should remain outstanding for a 
period of nine years certain, then the right to redeem only 
accrued at the expiration of that period. Ordinarily, a mortgagor 
cannot, before the time limited for payment to the mortgagee 
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expires, take proceedings to redeem. The reason for this is, J. c. 

that it was the agreement of the parties that the mortgage 1914 

should, during the intervening time, remain as security for the 

money advanced, and therefore it is not competent for either 

party to disturb that relation." They refer to a number of cases Husaini 
7 ... ,T . Khanam. 
in support of their conclusion. Ordinarily, and in the absence 

of a special condition entitling the mortgagor to redeem during 
the term for which the mortgage is created, the right of redemp- 
tion can only arise on the expiration of the specified period. 
But there is nothing in law to prevent the parties from making 
a provision that the mortgagor may discharge the debt within 
the specified period and take back the property. Such a provision 
is usually to the advantage of the mortgagor. In the present 
case had the matter depended only on the construction of the 
contract as given in the Proceeding of the Collector, much might 
be said in support of the High Court's conclusions. The 
expression that " the sale would be cancelled on payment of the 
consideration in nine years " is certainly ambiguous. 

But here the plaintiffs' case is that the mortgagors were 
entitled to recover the property within the period of nine years 
on the liquidation of the debt with the usufruct of the property. 
In the second paragraph of the plaint the plaintiffs state as 
follows : " The terms of the mortgage as agreed were that the 
mortgagee should remain in possession of the said mortgaged 
villages .... that the amount of profits, if any, which should 
remain after paying the Government revenue, interest, and pay 
of the persons making the collections would be owned by the 
mortgagors and applied in the payment of the principal, and 
that whenever the mortgage money should be satisfied (out of the 
usufruct) or paid (by the mortgagors) before or after the 
stipulated time the mortgaged property should be redeemed." 

And the fact is emphasized in paragraph 8, which is in these 
terms: "The whole amount of the principal mortgage money 
with interest mentioned in the mortgage-deed was paid up at the 
end of the year 1245 Fasli according to the account which is 
annexed to this plaint and forms part of it. No portion of the 
mortgage money, interest or any other demand is now due ; on 
the other hand, there is a surplus amount due to the plaintiffs." 

Vol. XLI. H 
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J. 0. In their Lordships' judgment this is not a case of a wrong 
1914 construction of a clause or condition in the contract. It is a 
Bakhtawab distinct allegation of fact on which the right to recover possession 
Bboam j 8 founded. But the matter does not rest there. The plaintiffs 
Husaini produced with the plaint a statement of accounts in respect of 

KllANAM. 

the twelve villages based on the settlement records to shew the 

amounts realized by the mortgagee from 1830 to 1897. In this 
document it is clearly stated that the whole debt was satisfied in 
1245 Fasli (September 4, 1887— September 4, 1838). From 
that time the balance of the realizations by the mortgagee after 
deduction of the legitimate outgoings is treated by the plaintiffs 
as sums retained by him without any right. 

If the fact be, as the plaintiffs allege, that the mortgage debt 
became satisfied under the contract in 1888, the right to recover 
possession accrued then, and the suit is clearly barred. 

Their Lordships are, therefore, of opinion that the decree of 
the High Court partly decreeing the plaintiffs' claim should be 
set aside, and the suit dismissed, which will involve the dismissal 
also of the cross-appeal. 

With regard to the costs, their Lordships think that Jamna 
Narain, who represents the original assignee of the five villages, 
in respect of which the plaintiffs* suit has been dismissed by both 
the Courts in India, is entitled to the costs decreed in the Court 
of the Subordinate Judge and in the High Court, and to the 
costs of these appeals to His Majesty in Council. As regards the 
other parties, their Lordships think that the plaintiffs should 
bear the costs decreed against them in the first Court, but that 
each of the parties should bear their respective costs of these 
appeals and of the appeals to the High Court, including the costs 
incurred in the proceedings on remand. 

And their Lordships will humbly advise His Majesty 
accordingly. 

Solicitors for appellant in the first appeal : T. L. Wilson J; Co. 
Solicitors for respondent in the first appeal : T. C. Summerhays 
i(- Son. 

Solicitors for Jamna Narain, a respondent in the second 
appeal : Eanken Ford, Ford Chester. 
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ARTHUR HENRY FORBES Appellant; J. c* 

AND 1913 

BAHADUR SINGH and Others Respondents. 2>«Tm. 

1914 

ON APPEAL FROM THE HIGH COURT IN BENGAL. — 

March 4. 

Landlord and Tenant — Patni Tenure— Sale of Zamindari—Jlent accrtted before 
Sale — Herd due after Sale — Deposit by Darpatnidar — First Charge — Lien 
— Bengal Tenancy Act {Act VIIL of 1885), ss. 65 and 195 («)— 
Regulation VIII. of 1819, $. 13. 

The Bengal Tenancy Act, 1885, 8. G5, provides as follows : " Where 
a tenant is a permanent tenure-holder, a raiyat holding at fixed rates 
or an occupancy raiyat, he shall not be liable to ejectment for arrears of 
rent, but his tenure or holding shall be liable to sale in execution of a 
decree for the rent thoreof, and the rent shall bo a first charge 
thereon " :— 

Held, (1.) that the right of sale and the charge givon by the above 
section exist only in favour of a person who is landlord and so long as 
the relationship of landlord and tenant continues, and (2.) that where 
under Regulation VIIL of 1819, s. 13, a taluqdar of the second degree 
has deposited the arrears of rent due to the zamindar, the lion given to 
him by sub-s. 4 of that section is not affected by the provisions of the 
Bengal Tenancy Act. 

Appeal from a judgment and decree of the High Court 
(April 8, 1908) reversing a judgment and decree of the Sub- 
ordinate Judge of Purneah (September 14, 1906). 

The facts giving rise to the litigation were shortly as follows. 
Kai Dhanpat Singh, the father of the first respondent, was the 
zamindar of Lot Saifganj, a patni taluq of which Chattrapat 
Singh (a defendant and the fifth respondent) had been patnidar. 
Chattrapat Singh had created various darpatni tenures of which 
the appellant held two. 

On June 27, 1893, Rai Dhanpat Singh sold and conveyed his 
right in the zamindari to Bhagwanbati Chowdhrain. On 
September 21, 1893, he instituted a suit against Chattrapat 
Singh to recover arrears of rent due to him for a period prior to 

* Present : Lord Shaw of Dunfermline, Lord Motjlton, and Mr. 
Ameer All 

H 2 
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j. c. the sale, and on July 10, 1896, he obtained a decree for the 

1913 amount claimed. 

Forbes Cm July 19, 1896, Rai Dhanpat Singh executed a deed of 

r - trust in favour of his son, the first respondent, appointing the 

1> A H AT)U R 

Singh, respondents Nos. 2 to 4 the trustees, and, among other proper- 
ties, assigned to them the above-mentioned decree. In 1897 the 
trustees applied for execution of the decree against Chattrapat 
Singh by attachment and sale of his patni tenure. Various 
objections were raised to the proceedings by the judgment debtor, 
but on March 20, 1899, the High Court decided in favour of the 
trustees as to their right to execution. In the meantime 
Chattrapat Singh having made default in the payment of the 
rent of his patni to Bhagwanbati Chowdhrain, the purchaser of 
the zamindari, she took proceedings under Regulation VIII. 
of 1819 before the Collector of Purneah, and the patni was 
advertised for sale thereunder. The appellant as darpatnidar 
applied to the Collector on May 14, 1900, for leave to deposit 
the amount of the arrears and did deposit the amount under 
s. 18 of the Regulation. 

On May 23, 1900, the Collector made an order directing the 
appellant to be put in possession of the patni taluq under s. 13, 
' sub-s. 4, of the Regulation, and on May 30 the appellant was 
put into possession and had since remained in possession. At 
the date of the suit there was due to the appellant a large sum 
in respect of this deposit. 

Subsequently to the appellant being put into possession of the 
patni taluq the trustees, respondents Nos. 2 to 4, applied for 
execution of the decree which they had obtained on July 10, 
1896 ; they advertised the patni taluq for sale under s. 163 of 
the Bengal Tenancy Act (Act VIII. of 1885), and afterwards 
obtained an order for a sale proclamation under s. 165 of that 
Act. 

On July 9, 1906, the appellant instituted the present suit 
praying (1.) for a declaration that the decree of July 10, 1896, 
was not a rent decree within the meaning of the Bengal Tenancy 
Act, and that the patni tenure could not be sold in execution 
thereof, (2.) for a declaration that he had a first charge on 
the tenure in priority to all others which might have existed 



Digitized by Google 



VOL. XIX] 



INDIAN APPEALS. 



93 



previously to May 14, 1900, and that the tenure could not be sold 
in execution free from that charge, and (3.) for an injunction. 

The Subordinate Judge, by his judgment delivered on Septem- 
ber 14, 1906, held that the appellant had a subsisting charge on 
the patni by virtue of his deposit under s. 13 of Regulation VIII. 
of 1819, and that the decree obtained by the trustee respondents 
on July 10, 1896, was not a rent decree within the meaning of 
s. 65 of the Bengal Tenancy Act, 1885. He accordingly made 
a decree as prayed. 

Upon appeal to the High Court, that Court (Rampini and 
Sharfuddin JJ.), by its judgment delivered on April 8, 1908, set 
aside this decree and dismissed the appellant's suit. The learned 
judges were of opinion that the decree of July 10, 1896, con- 
stituted a first charge upon the patni taluq under s. 65 of the 
Bengal Tenancy Act, 1885, and that this was so although the 
zamindar had parted with his interest in the zamindari after 
the rent had become due, whether after or before he instituted 
his suit for rent being, in their view, immaterial. They held 
that the appellant, as darpatnidar in possession, had a lien upon 
the patni tenure under Regulation VIII. of 1819, but that the 
respondents had a first charge entitling them to priority over 
. the appellant's lien and giving them a right to sell the tenure 
under s. 165 of the Bengal Tenancy Act, 1885, free of all incum- 
brances. It was also held that the trustees were not assignees 
of the decree of July 10, 1896, within the meaning of s. 148 (h) 
of that Act, so as to be precluded by that sub-section from 
executing it. 

The more material provisions of the Bengal Tenancy Act, 
1885, and of Regulation VIII. of 1819 are set out in the judgment 
of their Lordships. 



j. c. 

1913 

FOBBES 

r. 

Bahadur 
8inoh. 



De Gmyther, K.C., and Dunne, for the appellant. The decree 
of July 10, 1896, was not a rent decree within the meaning of 
s. 65 of the Bengal Tenancy Act, 1885 ; the decree being made 
after the zamindar had parted with the zamindari was merely 
a money decree. Sect. 65 must be read with s. 66, from which 
it appears that the remedies given by the former section are 
only available to a person who is in the position of landlord and 
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J. C. who, apart from s. 65, would have a right to eject the tenant. 
1913 The right of sale given by a. 65 is in substitution for the right 
Forbes k° e j ec ^ which previously existed under the Bengal Rent Act, 
Bahadur 1859 °* This v * ew * B supported by Hem Chandra 

Singh. Bkunjo v. Mon Mohini I)as8i(l) } which was followed in Srimant 
Roy v. Mahadeo Mahata.(2) The later decision in Khetra Pal 
Singh v. Kritarthamoyi Dassi (\\) is distinguishable, since in that 
case the decree was obtained before the relationship of landlord 
and tenant terminated ; the judgments in that case really support 
the view that where the decree is obtained after the termination 
of that relationship it is merely a money decree. Sect. 148 (h) 
provides that execution of a decree for arrears of rent shall not 
be granted to an assignee of the decree unless the landlord's 
interest in the land has become and is vested in him. The 
High Court, following their previous decision given in earlier 
proceedings with regard to the present transactions, Chattrapat 
Singh v. Gopi Chand Bothra(4), held that the trustees were 
not assignees within the meaning of that section. That decision 
was wrong. The meaning of " assignee " cannot be so limited, 
and in any case they cannot execute the decree after their 
assignor's interest in the land has ended. The object of the 
sub-section is that the assignee shall also be landlord and it 
indicates that the right under s. 65 can only be exercised by 
a landlord. Even if the decree of July 10, 1896, was a rent 
decree under s. 65 of the Bengal Tenancy Act, that statute does 
not give the right to annul the statutory mortgage which the 
darpatnidar obtained under s. 13 of Regulation VIII. of 1819. 
The power to annul incumbrances given by s. 159 of the Bengal 
Tenancy Act is by s. 161 (a) confined to incumbrances created 
by the tenant. The lien given by Regulation VIII. of 1819 is 
not one so created. Further, it is provided by s. 195 (c) of the 
Bengal Tenancy Act that that Act is not to affect any enactment 
relating to patni tenures. The respondents, therefore, obtained 
no charge or right of sale under the Bengal Tenancy Act, 
1885, and even if they did it gave them no right to avoid the 

(1) (1894) 3 Calc. W. N. 604. (3) (1906) I. L. R. 33 Calc. 566. 

(2) (1904) I. L. R. 31 Calc. 550, at (4) (1899) I. L. R. 26 Calc. 750. 
p. 554. 
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appellant's lien upon the tenure. [Faez Rahaman v. Ramsukh 
Bajpai (1) and Soshi Bhusnn Gnha v. Gogan Chnnder Shaha(2) 
were referred to.] 

Sir R. Finlay, K.C., and Ross, K.C., for the respondents. 
The decree of July 10, 1896, was a first charge upon the patni 
tenure from its date by virtue of s. 65. Any person who is 
entitled to sue for rent, whether as landlord, ex-landlord, or 
assignee, is entitled to the rights given by that section. Sect. 65 
refers to the " rent accrued," but does not speak of the " land- 
lord." The language of s. 66 is different in that it expressly 
gives the right to eject to the landlord. Both ss. 67 and 68 
clearly apply to suits for arrears of rent by an ex-landlord. The 
lien was obtained by the appellant under Regulation VIII. in 
1900 only, and was subject to the first charge in favour of the 
respondents, who were entitled to sell the tenure free from the 
lien. Sect. 148 (h) of the Bengal Tenancy Act, 1885, does not 
apply to an assignment to trustees who take no beneficial interest 
in the rent: Chattrapat Singh v. Gopi Chand Bothra.(S) The 
language of s. 195 (e) and ( f ) of Regulation VIII. of 1819 is not 
suitable if it was intended, in the case of patni tenures, to 
take away the rights given by s. 65 of the Bengal Tenancy Act, 
1885. [Sects. 90, 101, 102, 121, 158, 167, and 169, sub-s. 1, of 
the Bengal Tenancy Act, 1885, were referred to.] 

De Gruyther, K.C., in reply. 



J. C. 

1913 

Forbes 
r. 

Bahadur 
Singh. 



The judgment of their Lordships was delivered by 

Mr. Ameer Alt. This appeal, which is from a judgment and 
decree of the High Court of Calcutta, dated April 8, 1908, raises 
certain questions of particular importance under the Rent Law 
of Bengal, for the proper apprehonsion of which it is necessary 
to set out in some detail the facts of the case. 

The zamindari of Lot Saifganj, situated in the district of 
Purneah, was owned at one time by a zamindar of the name of 
Roy Dhanpat Singh, since deceased. The estate, however, was 
settled in patni, and has been held for some years past by the 
defendant Chattrapat Singh as the patni taluqdar ; Chattrapat, 

(1) (1893) I. L. K. 21 Calc. 169. p. 374. 

(2) (1894) I. L. R. 22 Calc. 364, at (3) I. L. B. 26 Calc. 750. 
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on his side, settled the patni tenure, in several parcels with 
subordinate tenure-holders called darpatnidars. Two of these 
darpatnis are held by the plaintiff-appellant. These tenures are 
special to Bengal, the Sonthal Pergunas, and certain parts of 
Chota-Nagpur, and their incidents are governed by Regula- 
tion VIII. of 1819, commonly called the Patni Regulation. To 
some of these incidents reference will be made in the course of 
this judgment. 

It may be conveniently premised here that a patni taluq 
is a permanent heritable and transferable tenure, which the 
zamindar may create over the whole or part of his estate, whilst 
the patni taluqdar has a similar right to let the entire property 
held by him in patni or in parcels to subordinate taluqdars called 
darpatnidars. And this process of sub-infeudation may, so far 
as the law is concerned, be carried down to several lower degrees. 
In the case of these tenures the zamindar has a right to apply to 
the Collector to put up the patni taluq to sale for arrears of rent, 
and the sale has the effect of cancelling all under-tenures ; but 
the subordinate tenure-holders have the right to deposit in the 
Collector's Court the arrears of rent, and to be put in possession 
of the defaulting superior tenure for the satisfaction of the deposit 
made by them. The same right which the zamindar possesses 
for the realization of his rent, with the correlative right on the 
part of the subordinate tenure-holders of saving the superior 
tenure from sale, is given to them in succession. 

On J une 27, 1898, Dhanpat Singh transferred the zamindari, 
subject of course to Chattrapat's patni, to a Hindu lady, 
Bhagwanbati Chowdhrain, who has unquestionably been in 
possession of the estate since her purchase. 

It appears that certain arrears of rent in respect of the patni 
had become due before the sale to Bhagwanbati Chowdhrain. 
For these arrears Dhanpat Singh brought a suit in the Civil 
Court on September 21, 1893. The final decree in this action 
was passed by the High Court on July 10, 1896. Nine days after 
Dhanpat Singh executed a deed of trust by which he assigned to 
the defendants 2 to 4 in trust for the defendant Maharaj among 
other properties the decree for arrears of rent. Dhanpat Singh 
died shortly after, leaving Maharaj his only son and heir. In 
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1897 the trustees proceeded to execute the decree against Chat- J. C 
trapat, but were met with various objections on his part which 1914 
were finally overruled by the High Court in 1899. Forbes 

In the meantime Chattrapat had fallen into arrears in respect Bah *' dub 
of the patni rent payable to the Chowdhrain ; and that lady had Singh. 
instituted in the Court of the Collector of Purneah the special 
proceedings under Regulation VIII. of 1819 for the realization of 
her dues. The defaulting tenure was accordingly advertised for 
sale on May 14, 1901. The plaintiff-appellant thereupon 
deposited the amount of the arrears in the Collector's Court and 
was put by him in possession of the patni taluq. Since then he 
has been and still is in possession of the superior tenure, paying 
rent to the zamindar and realizing the rents due to the patni 
taluqdar from the subordinate holders. 

The trustee defendants, having obtained the decision of the 
High Court that they were entitled to execute Dhanpat Singh's 
decree, applied for the sale of the patni taluq under s. 168 of the 
Bengal Tenancy Act. It is to be observed that a sale held under 
this section does not give power to the decree-holder to annul 
"notified and registered incumbrances." The plaintiff there- 
upon preferred a claim under s. 278 of the Civil Procedure Code, 
1882, which, however, after some protracted proceedings, was 
withdrawn. Apparently a sale under s. 163 was held, but it did 
not fetch a sum sufficient to liquidate the arrears and costs, and 
the defendants then applied for a sale under s. 165, under which 
the decree-holder has the power to annul all incumbrances 
including under-tenures. On this application August 6, 1906, 
was fixed for the sale of the patni. The present suit was then 
brought by the plaintiff on July 9, 1906, in the Court of the 
Subordinate Judge of Purneah to restrain the defendants from 
proceeding with the sale. 

It should be noted here that there exist many permanent, 
heritable, and transferable tenures in Bengal which do not 
come within the purview of Regulation VIII. of 1819, and which 
have no relation to patni taluqs. The incidents of these tenures 
are governed by the Bengal Tenancy Act passed in 1885, to 
regulate, subject to certain exceptions to which attention will be 
drawn, the relations in general between landlord and tenant. 
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J. c. The Bengal Tenancy Act, 1885, whilst it protected the 
191* permanent tenure-holder and other tenants having similar 
Forbes permanent interests against ejectment for arrears of rent, gave 
Bahadur ^° ^ ne landlords certain rights which they either did not possess 
Singh. before or possessed only in a qualified form. One was the right 
to bring to sale the tenure or holding in execution of a decree for 
arrears of rent. Sect. 65, which declares this liability of the 
defaulting tenure, also declares that " the rent shall be a first 
charge thereon." It is round these words that the controversy 
between the parties is mainly centred. Their Lordships say 
mainly, because there is another question of vital importance in 
this case which relates to the applicability of the provisions of 
the Bengal Tenancy Act to patni tenures. 

The defendants in their endeavours to bring Chattrapat's patni 
taluq under the provisions of s. 165 of the Tenancy Act contend 
that, as the relationship of landlord and tenant existed between 
Dhanpat Singh and Chattrapat when the rents became due, the 
decree obtained by him became by virtue of s. 65 a first charge 
on the tenure. The plaintiffs contention, on the other hand, is 
that, as Dhanpat Singh had parted with his interest in the 
zamindari before the institution of his suit for arrears, the 
decree of which execution was sought was not a rent decree 
within the meaning of s. 65. 

The Subordinate Judge has upheld the plaintiffs contention, 
and granted him an injunction restraining Maharaj Bahadur and 
the trustee defendants, who are called in the suit " first party 
defendants," from executing their decree of July 10, 189G, against 
the patni under the provisions of the Bengal Tenancy Act. His 
decision has been reversed by the High Court on appeal and the 
plaintiff's suit been dismissed with costs. The learned judges 
considered that, the decree being for rent, the mere fact that the 
zamindar had sold the estate after it became due does not affect 
his right to " a first charge." At least that is what their Lord- 
ships understand to be the meaning of the learned judges in the 
following passage of their judgment : " The decree of the 10th 
July, 1896, is a decree for rent. Bai Dhanpat Singh was the 
landlord at the time when the rent he sued for accrued due. His 
claim for rent, when found due, became a ' first charge ' on the 
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patni. There is nothing in the law which disentitles him to a 
first charge, because after the accrual of the rents he sued for, 
he parted with his interest in the zamindari." This conception 
is further developed at a later stage of their judgment, where 
they say as follows : " Now, no doubt, the decision of this Full 
Bench does not deal with a case such as the present in which the 
landlord had parted with his interest before he instituted his suit 
for rent, but it would seem to follow that if he can execute a 
decree for arrears of rent as a rent decree after he has parted with 
his interest as landlord, he can also do so when he obtained his 
decree for rent, even after he had parted with his interest in the 
property. The character of the decree a suitor obtains depends 
on the nature of the claim and of his right to the relief sought 
for, and is not altered by any change in his position which may 
have taken place subsequent to the accrual of his right to sue." 

Their Lordships cannot help observing that the learned judges 
have fallen into an error in drawing an inference of law in 
support of their conclusion from a decision which was obviously 
based on facts different from those with which they had to deal. 
In the Full Bench case of Khctra Pal Singh v. Kritarthamoyi 
Dassi (1) the landlord did not part with the property and put an 
end to the relationship of landlord and tenant until after the 
decree in his suit for rent, whereas in the present case he trans- 
ferred his interest to Bhagwanbati Chowdhrain before his suit 
for the arrears. The broad question, however, for determination 
in this appeal is whether the special right created in favour of 
the landlord under s. 65 can be claimed also by one who has 
parted with the property which gives this right and to which it 
is attached. 

There is no doubt that there is a divergence of opinion among 
the judges of the High Court of Calcutta with regard to the 
construction of s. 65. The section itself runs as follows : " Where 
a tenant is a permanent tenure-holder, a raiyat holding at fixed 
rates or an occupancy raiyat, he shall not be liable to ejectment 
for arrears of rent, but his tenure or holding shall be liable to 
sale in execution of a decree for the rent thereof, and the rent 
shall be a first charge thereon." It is not a happily-worded 

(l) I. L. R. 33Calc. 566. 
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section, and the words "and the rent shall be a first charge 
thereon" seem, from their collocation, to have been inserted as 
an afterthought without sufficient consideration of their applica- 
bility to the rest of the provisions contained in the section. 
They give no indication as to when it becomes a " first charge." 
Does it become a first charge from the nature of the claim, as 
some of the learned judges seem to imagine, or does it become a 
first charge after it has been ascertained and made the subject of 
a decree? Again, the section does not sufficiently indicate at 
whose instance the tenure or holding shall be liable to sale in 
execution of a decree for rent thereof, though from the reason of 
the thing it is obvious that it must be at the instance of the 
landlord. 

These questions cannot, therefore, be answered merely by a 
reference to the section itself; to understand its meaning, their 
Lordships apprehend, the general scope of the statute, as well as 
of the chapter in which it occurs, must be taken into considera- 
tion. The Act, as stated in the preamble, was designed " to 
amend and consolidate certain enactments relating to the law of 
landlord and tenant." The words "tenant," "landlord," and 
" rent " are carefully defined. " Landlord " is declared to mean 
M a person immediately under whom a tenant holds, and includes 
the Government," whilst " rent " is declared to mean " whatever 
is lawfully payable or deliverable in money or kind by a tenant 
to his landlord on account of the use or occupation of the land 
held by the tenant." Chapter VIII. embodies the " general pro- 
visions as to rent." After dealing with " rules and presumptions 
as to amount of rent," 14 the alteration of rent," " the payment 
of rent," " receipts and accounts," M deposit of rent " in Court 
when the landlord refuses to receive payment, it treats of 
" arrears of rent." The governing idea throughout the multi- 
farious provisions contained in chapter VIII. to regulate the 
respective rights and obligations of landlords and tenants is the 
subsistence of the relationship that gives rise to those rights and 
obligations. 

Sect. 65 declares that a certain class of tenants shall not be 
liable to ejectment for " arrears of rent," but that their tenure or 
holding " shall be liable to sale in execution of a decree for the 
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rent thereof." Sect. 66 provides that in the case of otheV tenants, 
not coming within the purview of 8. 65, the landlord " may 
institute a suit to eject " the defaulting tenant. The two 
sections taken together cover practically the remedies provided 
by law for the landlord to recover arrears of rent. One section 
is the exact corollary of the other. The right to proceed to sale 
in one case, in the other to eject, is dependent on the existence 
of the relationship of landlord and tenant at the time when the 
remedy provided by law is sought to be enforced. A reference to 
8. 148, clause (h), clearly shews that the right to apply for the 
execution of a decree for arrears was attached to the status of the 
decree-holder qua landlord. It declares that "notwithstanding 
anything contained in s. 232 of the Civil Procedure Code an 
application for the execution of a decree for arrears obtained by 
a landlord shall not be made by an assignee of the decree unless 
the landlord's interest has become and is vested in him." 

The prohibition contained in this section refers to decrees 
obtained by the landlord under s. 65. To acquire the right 
which the section gives, not only the person obtaining the decree 
must be the landlord at the time, but the person seeking to 
execute it by sale of the tenure must have the landlord's interest 
"vested " in him. In other words, the right to bring the tenure 
or holding, as the case may be, to sale exists so long as the 
relationship of landlord and tenant exists. 

It seems to their Lordships clear on an examination of the 
different sections bearing on the subject that the right to bring 
the tenure or holding to sale under s. 65 appertains exclusively 
to the landlord ; and that a person to whom certain rents are 
due, and who obtains a decree therefor after he has parted with 
the property in which the tenancy is situate, has no such right. 
The contrary view, their Lordships think, would give rise 
to a very anomalous situation. A zamindar to whom certain 
arrears are due, as in the present case, may sell his property 
without assigning the back-rents, as he is entitled to do ; he may 
then sue for those back-rents; before any decree is made in 
this suit, the tenant falls into arrears to the new landlord who 
brings a similar suit. Both the ex-landlord and the present 
landlord obtain decrees for their respective arrears. In whose 
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J. c. decree. ana* on whose application is the tenure to be sold? 
19K -The question admits of only one answer— that it is the existing 
* •f©bTi& landlord alone who can execute the decree ; the ex-landlord is 
an outsider, and whilst he can execute his decree against the 
debtor as a money decree, he has no remedy against the tenure 
itself. 

The learned judges of the High Court seem to think that 
either from the nature of the debt being arrears of rent, or the 
decree being for arrears of rent, the tenure becomes ipso facto 
hypothecated so to speak for the debt ; and that consequently 
the person to whom the debt is due, although he has ceased to 
be the landlord, and is to all intents and purposes, so far as other 
rights and obligations under the law are concerned, a total 
stranger to the property with which those rights and obligations 
are inseparably connected, has the special remedy given to 
the landlord to recover arrears attached to the tenure. This 
conception of the legal position seems to their Lordships 
untenable, for the charge created by s. 65 is clearly in favour of 
the landlord. 

There is another equally fatal objection to the application of 
the contesting defendants to bring to sale the patni tenure in 
execution of Dhanpat Singh's decree. 

The Patni Regulation is a self-contained statute. It lays down 
certain well-defined rules for the realization by the zamindar of 
arrears of rent from a tenure-holder ; it makes the tenure 
primarily liable, and it gives to the zamindar the right of 
applying to the Collector for the periodical sale of defaulting 
taluqs. Sect. 8 provides for the manner in which the zamindar, 
that is " the proprietor under direct engagement to Government," 
shall be entitled to apply for the sale of these tenures. Sect. 11 
declares that " any taluq or saleable tenure that may be disposed 
of at a public sale, under the rules of this Regulation, for arrears 
of rent due on account of it, is sold free of all incumbrances that 
may have accrued upon it by act of the defaulting proprietor, his 
representatives, or assignees." It is unnecessary to refer to the 
rest of this section for the purposes of this judgment. Sect. 13 
provides the method by which the holder of a taluq of the second 
degree may save his tenure from the ruin that must attend the 



Digitized by Google 



VOL. XLL] 



INDIAN APPEALS. 



103 



sale of the superior tenure. Sub-s. 2 declares : " Whenever the J. c. 
tenure of a taluqdar of the first degree may be advertised for sale 1914 
in the manner required by the second and third clauses of kohrks 
section 8 of this Regulation, for arrears of rent due to the BAH r ADU 
zamindar, the taluqdars of the second degree, or any number of sikgh. 
them, shall be entitled to stay the final sale, by paying into 
Court the amount of balance that may be declared due by the 
person attending on the part of the zamindar on the day 
appointed for sale ; in like manner they shall be entitled to 
lodge money antecedently, for the purpose of eventually 
answering any demand that may remain due on the day fixed 
for the sale, and, should the amount lodged be sufficient, the 
sale shall not proceed, but, after making good to the zamindar 
the amount of his demand, any excess shall be paid back to the 
person or persons who may have lodged it." 

Sub- s. 4, after referring to certain conditions which it is 
unnecessary to consider here, declares that " such deposit shall 
not be carried to credit in, or set against, future demands for 
rent, but shall be considered as a loan made to the proprietor of 
the tenure preserved from sale by such means, and the taluq so 
preserved shall be the security to the person or persons making 
the advance, who shall be considered to have a lien thereupon, in 
the same manner as if the loan had been made upon mortgage ; 
and he or they shall be entitled, on applying for the same, to 
obtain immediate possession of the tenure of the defaulter, in 
order to recover the amount so advanced from any profits 
belonging thereto." 

It will be seen, therefore, that the appellant in this case, by his 
admitted deposit of the arrears for which the superior tenure was 
advertised for sale at the instance of the Chowdhrain zamindar, 
acquired the special lien expressly created by the Regulation 
which may well be called a statutory salvage lien arising not 
from any implication of the law but under the express directions 
and declarations of the Act. 

Regulation VIII. of 1819 being thus, as already observed, a 
self-contained Act, embodying the rules relative to the rights of 
zamindars and patni taluqdars, the Legislature in enacting 
Act VIII. of 1885 excluded in express terms from the operation of 
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J. C. the Tenancy Act the special legislation relating to patni tenures. 
1914 Sect. 195 of Act VIII. of 1885 declares (omitting the immaterial 
Forbes portions) that "nothing in this Act shall affect .... any 
Bahadur enactment relating to patni tenures, so far as it relates to those 
Singh, tenures." The plaintiff's right to hold the patni taluq exempt 
from any proceeding under the Tenancy Act is founded on steps 
taken by him under the Patni Regulation. 

For these considerations their Lordships are of opinion that 
the judgment and decree of the High Court should be set aside, 
and the decree of the Subordinate Judge restored. The first 
party defendants, the contesting respondents, must pay the costs 
of ttfis appeal and of the appeal to the High Court. Their 
Lordships will humbly advise His Majesty accordingly. 

Solicitors for appellant : T. L. Wilson dc Co. 
Solicitors for respondents : Downer d- Johnson. 
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March 11, 



J. a* BATUK NATH Appellant ; 

1914 AND 

MUNNI DEI and Others Respondents. 

UN APPEAL FROM THE HIGH COUET AT ALLAHABAD. 

Limitation — Execution of Decree — Final Order of Appellate Court — Appeal to 
Privy Council — Dismissal for Want of Prosecution — Limitation Act, 
1877 (XV. of 1877), Scheil. II., art. 179— Order in Council, June 13, 
1853, r. V. 

The Limitation Act, 1877, Sched. II., art. 179, provides that the time 
limited for the making of an application to execute a decree shall begin 
to run, where there has been an appeal, from the date of the final 
decree or order of the Appellate Court :— 

Held, that where an appeal to His Majesty in Council from a decree 
of the High Court is dismissed for want of prosecution (under r. V. 
of the Order in Council of June 13, 1853), the time runs, under the 
above article, from the date of the decree of the High Court and not 
from the date of the dismissal of the appeal to His Majesty in Council. 

Appeal from a judgment and decree of the High Court 
(June 4, 1910) affirming a judgment and decree of the Sub- 
ordinate Judge of Agra (September 8, 1908). 

* Present: Lord Shaw of Dunfermline, Lord Sumner, Sir John 
Edge, and Mr. Ameer All 
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The question for determination in the appeal was whether j. c. 
the Courts below had rightly dismissed an application made by 1914 
the appellant to execute a decree dated March 29, 1898. batuiTnath 

One Sheo Narain brought a suit to enforce a mortgage, MuNN r ; Dei 

joining as defendants the mortgagor, certain transferees of the 

equity of redemption, and (according to the then existing 
practice) certain prior mortgagees. On March 29, 1898, the 
Subordinate Judge of Agra made an order in that suit ordering 
that the plaintiff should pay to the prior mortgagees a stated 
amount (being the amount due to them) within five months, and 
that if he failed to do so his suit should stand dismissed, 
but that if he carried out the conditions of the order then it was 
decreed that a stated sum (being the amount due upon 
his mortgage) should be payable to him, and that if this 
payment was not made by a fixed date the property should be 
sold. 

Sheo Narain appealed to the High Court against that part of 
the order which imposed the condition as to payment to the 
prior mortgagees. The High Court affirmed the order, but 
extended the time for paying off the prior mortgagees to 
August 9, 1900. From this order Sheo Narain appealed to His 
Majesty in Council. 

"While this latter appeal was pending Sheo Narain and the 
present appellant, to whom the decree was assigned, made 
various applications which resulted in the time for paying off 
the prior mortgagees being extended to March 20, 1902. An 
application by the appellant on that date to further extend the 
time was refused. 

The appeal of Sheo Narain to His Majesty in Council was 
dismissed on December 15, 1904, under r. V. of the Order in 
Council of June 18, 1853, which provides that, in default of the 
appellant or his agent taking effectual steps for the prosecution 
of the appeal within six calendar months from the arrival and 
registration of the transcript, the appeal shall stand dismissed 
without further order. 

In September, 1907, the appellant paid into Court the amount 
referred to in the decree of March 29, 1898, as due to the prior 
mortgagees, and on October 2, 1907, he applied for execution 
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J. C. of the decree under s. 89 of the Transfer of Property Act (Act IV. 
19H of 1882). 

BatukNath The Subordinate Judge by his judgment, delivered on 
Munni Dei September 8, 1908, dismissed the application upon the ground 

that the appellant had not complied with the condition io the 

decree by paying off the prior mortgagees within the extended 
time. He held, however, that the suit was not barred by 
limitation since the appellant's appeal to His Majesty in Council 
was dismissed upon December 15, 1904, that date being within 
the three years provided by the Limitation Act, 1877, Sched. II. 
art. 179. 

Upon appeal to the High Court, that Court agreed with the 
view of the Subordinate Judge upon the first point, and accord- 
ingly dismissed the appeal without expressing any opinion upon 
the question of limitation. 



De Gruyther, K.C., and Parikh, for the appellant. The effect 
of not fulfilling the condition in the decree of March 29, 1898, 
was only to deprive the appellant of his right to redeem the 
prior mortgages. The decree could only be made under the 
Transfer of Property Act, 1882, and must therefore be construed 
so as to accord with ss. 92 and 93 of that Act, and the appellant 
cannot be deprived of his right to enforce the mortgage without 
a further and final decree debarring him. [Mungul Fershad 
Dichit v. Grija Kant Lahiri Choudhry (1), Ram Kirpal Shvknl v. 
Mussumat Rup Kuari (2), and Bani Ram v. Nanhu Mai (8) were 
referred to.] 

Sir Erie Richards, K.C., and Dube, for the respondents. The 
decree was made under s. 88 of the Transfer of Property Act, 
1882. That part of the decree which provides that in default 
of the condition being carried out the suit shall be dismissed is 
clear in its terms and is effective and binding even if wrong in 
form : Papamma Rao Bahadur v. Vira Pratapa Korkonda. (4) 

Further, the application is barred under the Limitation Act, 
1877, Sched. II., art. 179, which provides that the period of 



(1) (1881) L. E. 8 Ind. Ap. 123. 

(2) (1883) L. E. 11 Ind. Ap. 37. 

(3) (1884) L. E. 11 Ind. Ap. 181. 



(4) (1896) L. E. 23 Ind. Ap. 32, at 
p. 35. 
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limitation in the case of an application to execute an unregistered J. c. 
decree, not otherwise provided for, shall be three years running 1914 
from " the date of the final decree or order of the Appellate batuiTnath 
Court." The dismissal of an appeal to His Majesty in Council MoNJ Jj Dbi 
under r. V. of June 18, 1853, is not an order within that — 
article. Under that rule no formal order is required. The time, 
therefore, began to run from August 9, 1900, the date of the 
decree of the High Court, and the application is barred. 

De Gruyther, K.C., in reply. Once a petition to appeal to 
His Majesty in Council is lodged it can only be dismissed by an 
Order in Council. Rule V. is part of an Order and a dismissal 
under that rule is a dismissal by order. Appeals are not 
automatically dismissed upon the expiration of the six months, 
but only upon notice from the registrar. This is an executive 
act which brings into operation the Order of June 18, 1858, and 
is effective as an order within art. 179. 

The judgment of their Lordships was delivered by JJJJ 

Sir John Edge. This is an appeal from a decree, dated March 11 » 
June 4, 1910, of the High Court of Judicature at Allahabad, 
which dismissed an appeal by the appellant here from a decree 
of the Subordinate Judge of Agra, dated September 8, 1908, dis- 
missing an application which had been made on October 2, 1907, 
to the Court of the Subordinate Judge by Batuk Nath for the 
execution of a decree of March 29, 1898. 

The decree of March 29, 1898, had been made by the then 
Subordinate Judge of Agra in favour of one Sheo Narain in a 
suit which had been brought by him under the Transfer of 
Property Act, 1882, for sale of certain immovable property. By 
that decree it was ordered that if Sheo Narain should fail to pay 
a prior mortgage debt within five months from March 29, 
1898, his suit should stand dismissed with costs. From that 
decree of March 29, 1898, an appeal was brought to the High 
Court of Judicature at Allahabad. That appeal was dismissed 
by the High Court by its decree of February 12, 1900, but in dis- 
missing the appeal the High Court extended the time for pay- 
ment of the prior mortgage debt to August 9, 1900. It has not 
been alleged or proved that any certified copy of the decree of 

I % 
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J. C. March 29, 1898, was registered within the meaning of art. 179 
19H of the Second Schedule of the Indian Limitation Act, 1877. 
BatukNath F rom the decree of February 12, 1900, of the High Court an 
Munni Dei ^P 6 ^ fco His Majesty m Council was brought. On December 15, 

1904, the appeal to His Majesty in Council stood dismissed for 

non-prosecution under r. V. of the Order in Council of June 13, 
1858, without further order. 

On September 26, 1901, Sheo Narain had assigned his decree 
of March 29, 1898, to'Babu Batuk Nath. During the pendency of 
the appeal to His Majesty in Council some orders had been made 
by the Court of the Subordinate Judge of Agra extending the time 
for the payment of the prior mortgage debt, but the last applica- 
tion for an extension of time for the payment of the prior mort- 
gage debt which was made to his Court was dismissed by the then 
Subordinate Judge of Agra by his order of March 20, 1902, and 
on June 7, 1902, the Subordinate Judge dismissed an application 
for a review of his order of March 20, 1902. 

In making his decree of September 8, 1908, dismissing the 
application of October 2, 1907, the Subordinate Judge held that 
the period of limitation which was applicable to the case ran 
from the dismissal for want of prosecution of the appeal to His 
Majesty in Council, that is to say, from December 15, 1904, and 
consequently that the application for execution had been made 
within time ; he doubtless was under the impression that the 
appeal had been dismissed by an order of His Majesty in Council 
made in the appeal. The Subordinate Judge dismissed the 
application on the ground that, the terms as to the payment of 
the prior mortgage debt imposed by the decree of March 29, 
1898, not having been complied with within the extended time, 
the suit by the terms of that decree had stood dismissed. The 
attention of the learned judges in the High Court does not appear 
to have been drawn to the question of limitation ; they dismissed 
the appeal to their Court on the ground upon which the applica- 
tion had been dismissed by the Subordinate Judge. 

It appears to their Lordships that the application of October 2, 
1907, was made after the period of limitation prescribed for such 
an application by art. 179 of the Second Schedule of the Indian 
Limitation Act, 1877, had expired, and that the application 
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should, in accordance with s. 4 of that Act, have been dismissed J. G. 
unless the dismissal of December 15, 1 904, for want of prosecution 19H 
of the appeal to His Majesty in Council was by a final decree or batukNath 
order of His Majesty in Council made in the appeal. There was, MuiTN ?J Dbi . 

however, no order of His Majesty in Council dismissing the 

appeal, nor was it necessary that any such order should be made 
in the appeal. Under r. V. of the Order in Council of June 13, 
1853, the appellant or his agent not having taken effectual steps 
for the prosecution of the appeal, the appeal stood dismissed 
without further order. 

As their Lordships hold that the application of October 2, 1907, 
was barred by limitation, and should on that ground have been 
dismissed, they do not consider it necessary to express any 
opinion on the grounds upon which the High Court made the 
decree which is under appeal. Their Lordships will humbly 
advise His Majesty that this appeal should be dismissed. The 
appellant must pay the costs of this appeal. 

Solicitor for appellant : Edward Dalgado. 
Solicitors for respondents : Barrow, Rogers dc Nevill. 
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'•C HARENDRA LAL ROY CIIOWDHURI . . Appellant; 



ON APPEAL FROM THE HIGH COURT IN BENGAL. 

Mortgage — Fictitious Inclusion of Property — Place of Registration — Jurisdic- 
tion of High Court — Registration Act (III. of 1877), ss. 17, 28, and 49— 
Letters Patent for High Court, 1865, clause 12. 

The Registration Act, 1877, by ss. 17 and 28, provides that certain 
documents, including mortgage deeds, shall be presented for registra- 
tion in the office of the sub-registrar within whose sub-district the 
whole or a portion of the property dealt with is situated. Under 
clause 12 of the Letters Patent of 1865 the High Court has jurisdiction 
in suits for land and other immovable property within the local limits 
of its original jurisdiction. A mortgage deed, executed in 1893, 
purported to mortgage various properties including one therein described 
as No. 25, Guru Das Street in Calcutta and also described by metes 
and bounds. There was no property in Calcutta known as No. 25, Guru 
Das Street, and the mortgagor never had any title to the property as 
described by metes and bouuds. None of the other properties included 
in the mortgage were situated in Calcutta. There was no ovidence that 
the above property had been included in the mortgage by mistake. 
The mortgage deed was registered in the office of the Sub-Registrar for 
Calcutta :— 

Held, (1.) that the registration was invalid ; (2.) that the High Court 
had no jurisdiction in a suit to enforce the mortgage. 

Appeal from a judgment and two several decrees of the High 
Court (March 3, 1909) reversing a decree of the Subordinate 
Judge of Midnapur (May 81, 1906). 

The appeal raised questions as to the validity of the registra- 
tion of a mortgage deed under the Registration Act (III. of 1877), 
and as to the jurisdiction of the High Court to make a decree 
to enforce the mortgage, having regard to the situation of the 
property comprised in the mortgage. 

By a mortgage deed dated September 28, 1895, Mani Mohan 
Roy (the second respondent) purported to mortgage to the 
appellant various immovable properties specified in the schedule 

* Present : Lord Dunedin, Lord Moulton, Sir John Edge, and Mb. 
Ameer All 
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^"7^26. l °' HARI DASI DEBI AND Others 
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to the deed. The first item in the schedule was a property j. c. 

known as Mahal Gumokpota in the Midnapur district, and was 1914 

the property to which the suit related. The twenty-eighth, and habendba 

last, item was described as No. 25, Guru Das Street, Jorasunko, f , LAL RoT 

Chowdhuri 

m the town of Calcutta, and was further described by metes «. 
and bounds ; the full description, as appearing in the schedule, debt. 
is set out in their Lordships' judgment. The deed was 
registered in the office of the Sub-Registrar for Calcutta, who 
issued a certificate of registration. 

On July 28, 1905, in a suit brought in the High Court by 
the appellant against the mortgagor Mani Mohan Roy, an 
ordinary decree for an account and sale of the mortgaged 
property was made. The validity of the registration and the 
jurisdiction of the High Court were questioned by the then 
defendants, but the present respondents, other than Mani Mohan 
Roy, were not parties to that suit. 

On September 16, 1905, the appellant instituted the present 
suit against Hari Dasi Debi (the first respondent), the wife of 
Mani Mohan Roy, and against Hem Chandra Bose (the third 
respondent), to whom Hari Dasi had purported to mortgage an 
eight anna share in the mahal on May 81, 1905 ; Mani Mohan 
Roy (the second respondent) was also joined as a pro forma 
defendant, but he did not appear in the suit. 

The claim in the suit was for a declaration that no right of 
ownership had accrued to ^ari Dasi Debi in the mahal by 
virtue of an auction purchase made by her on August 14, 1893, 
and for consequent relief. Among other defences it was pleaded 
that the decree of the High Court of July 28, 1905, was 
inoperative and without jurisdiction, as no property within the 
jurisdiction of the Court was included in the mortgage deed, 
and further that the deed was not registered according to the 
Registration Act, 1877. It was established at the trial, and 
accepted by both Courts in India, that there existed no premises 
in Calcutta known as No. 25, Guru Das Street; that the 
description by metes and bounds accurately described premises 
known as No. 25, Ashutosh Dey's Lane, but that Mani Mohan Roy, 
the mortgagor, never had any title or interest in those premises. 
There was no evidence at the trial to shew that the property 
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J. c. had been included under the belief that the mortgagor had a 

i9H title thereto or by any other mistake. 
Harendra The Subordinate Judge delivered judgment on May 81, 1906, 
Chowdhdbi m * avour °* tne plaintiff, holding, for reasons not material to 
this report, that Hari Dasi Debi had acquired no title in the 

Dkbi. mahal by her auction purchase. Upon the defence raised as 
to the registration of the mortgage deed, he was of opinion that 
the Sub-Registrar of Calcutta had jurisdiction to register the 
deed since it purported to mortgage property situated in 
Calcutta, and that the registration was valid. Upon the question 
of the jurisdiction of the High Court under clause 12 of the 
Letters Patent of 1865, he held that the jurisdiction would not 
be ousted by the plaintiff failing to establish his title to that 
part of the property within the ordinary jurisdiction, but that it 
might be otherwise if the plaintiff fraudulently included the 
property in his plaint for the purpose of giving jurisdiction. 
He found, however, that there was nothing before him upon 
which to hold that the plaintiff had been guilty of such a 
fraud. 

The present respondents Hari Dasi Debi and Hem Chandra 
Bose filed separate appeals to the High Court. 

The High Court (Caspersz and Lai Mohun Das JJ.) delivered 
judgment on March 8, 1909, reversing the judgment of the 
Subordinate Judge upon points not material to this report. 
The learned judges, however, agreed with the view of the 
Subordinate Judge upon the questions as to jurisdiction and 
registration. They held that there was no evidence of fraud, 
and upon the question as to jurisdiction said : " In the absence 
of fraud the Court's jurisdiction would be regulated by the 
situation of the land, and it would not be affected by considera- 
tions of the title to the land so situated. Cases are of frequent 
occurrence where it is found by the Court that the plaintiff has 
no title to the land with which he has been dealing, but such 
a finding has never been held, so far as we are aware, to 
invalidate the judgment of the Court, or to take away ab initio 
its jurisdiction to investigate the title set up." Upon the 
question of registration they said : " The scheme of the 
Registration Act is that registration can be effected in respect 
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of properties purporting to be situated within the area assigned J. c. 
to the registering officer .... If there had been no property 19H 
within the local limits of the Sub-Registry Office in Calcutta the hakrndra 
registration would have been invalid. The facts of the present chowjJhum 
case are quite different. The twenty-eighth item of the property Har * DA8I 
mortgaged was within the local limits of Calcutta, and the debi. 
question of title to that item of the property is beside the 
point." 

De Gruyther, K.C., and 0* Gorman f for the appellant. (1) 
Upjohn, K.C., and Dunne, for the third respondent. Under the 
Transfer of Property Act, 1882, s. 59, and the Registration Act, 
1877, ss. 17 and 28, the mortgage deed should have been 
registered in the sub-district in which the whole or a portion of 
the property was situated, and under s. 49 of the latter Act it 
did not affect any immovable property unless it was so registered. 
Both Courts below found that the mortgagor had no title to the 
property referred to in the deed as being situated in Calcutta. 
It is not sufficient under the Registration Act, 1877, that the 
deed should purport to deal with some property within the 
sub-district in which it is tendered for registration. There was 
no evidence of any mistake, and the proper conclusion of fact is 
that the property was fictitiously included in order to register 
the deed in Calcutta. The issue of a certificate does not prevent 
the validity of the registration from being questioned : Jogini 
Mohun Chatterjee v. Bhoot Nath Ghosal. (2) The certificate is 
not a decree within the meaning of the Code of Civil Procedure, 
1882, and cannot be so treated. So also none of the 
property being in fact within the local limits of the original 
jurisdiction of the High Court, that Court had no jurisdiction 
under clause 12 of the Letters Patent of 1865 to make the decree 
of July 28, 1905, upon which the appellant's claim in the suit 
was based. 

Kenworthy Brown, for the first respondent. 

(1) Only the arguments as to the other questions argued not being 
validity of the registration and as to the subject of their Lordships' 
the jurisdiction of the High Court judgment. 

are referred to in this report, the (2) (1902) I. L. R. 29 Calc. 654. 
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J. P, De Gruyther, K.C., in reply. Both Courts below have found 
19U that the description of the property in item 28 of the schedule 
harendra identified it with 25, Ashutosh Dey's Lane in Calcutta ; a mere 
Chowdh°uri misdescri ption of the property as 25, Guru Das Street cannot 
Har/dasi vitiate the re g isfcration - Tne deed included property in Calcutta 
Dbbx. and was properly registered there. It is not material that the 
mortgagor could not establish that he had a title ; the question 
of title cannot be raised, at any rate after the issue of the 
certificate. [Hari Ram v. Sheodial Ram (1), Salt Mukhun Lall 
Panday v. Sah Koondun Lall (2), and Mohammed Ewaz v. Birj 
Lall (8) were referred to.] The jurisdiction of the High Court 
did not depend upon the mortgagor shewing a good title to the 
property in Calcutta. The High Court, before making the 
decree of July 28, 1905, considered the question of jurisdiction, 
and that Court having found the facts necessary to give it 
jurisdiction, the question of jurisdiction ia finally disposed of. 
Both Courts in India found that there had been no fraud. 

19H The judgment of their Lordships was delivered by 
March 25. Lord Moulton. In this appeal the appellant Harendra Lai 
Roy Chowdhuri is the plaintiff in the action which was com- 
menced by a plaint filed on September 16, 1905. The claim of 
the plaintiff was based on a mortgage decree dated July 28, 1905, 
granted in a civil suit in the High Court of Judicature at Fort 
William in Bengal, acting under its ordinary original civil 
jurisdiction. That mortgage decree purported to enforce an 
English mortgage of September 23, 1895, executed by the pro 
forma defendant Mani Mohan Roy in favour of the plaintiff of 
certain properties, among which was a property known as 
Mahal Gumokpota. The object of the present suit is to obtain 
a declaration that the female defendant Hari Dasi Debi acquired 
no right of ownership or possession in that property by virtue 
of an auction purchase made by her on November 28, 1904. It is 
therefore brought to establish the title of the plaintiff to those 
lands as being lands charged under his mortgage and subject to 
the decree free from any prior right of the female defendant. 

(1) (1888) L. R. 16 Ind. Ap. 12. (2) (1875) L. R. 2 Ind. Ap. 210. 

(3) (1877) L. R. 4 Ind. Ap. 166. 
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The transactions between the parties to the suit and the J.G. 
litigation arising therefrom are of the moBt complex character, 1914 
and raise questions of considerable difficulty, both in fact and habendra 
law. But the respondents, at the hearing of the appeal, raised chowmSri 
a preliminary point which goes to the root of the action, namely, HARl r " DASI 
that the plaintiff shews no title enabling him to bring such an dkbi. 
action. They submit that the mortgage of September 28, 1895, 
was not duly registered, and further that the Court which 
granted the mortgage decree of July 28, 1905, had no jurisdiction 
to entertain the suit in which that decree was granted. If 
these contentions of the respondents can be sustained, it is clear 
that the plaintiff's action must fail, and that the decision of the 
High Court dismissing this action must be affirmed. 

The facts of the case, so far as they are relevant to this 
preliminary point, are as follows : On September 23, 1895, 
Mani Mohan Roy purported to mortgage to the plaintiff various 
properties set out in a schedule to the mortgage deed for the 
purpose of securing an account current of Mani Mohan Eoy 
with the plaintiff, and freeing him from certain liabilities. The 
properties in question as set out in the schedule are twenty-eight 
in all, the first being Mahal Gumokpota, to which the suit relates, 
and the last a property described as follows : "All that two-storied 
brick-built messuage, tenement, or dwelling-house, with the 
piece or parcel of rent-free land on part whereof the same is 
erected and built, containing by estimation £ cottah, situate, 
lying, and being premises No. 25, Guru Das Street, Jorasunko, 
in the town of Calcutta, and butted and bounded — on the north, 
by a private lane of Ashutosh Dey ; on the east, by the dwelling- 
house of Nandakumari Dasi ; on the south, by the dwelling- 
house of Khetra Mohan Dhara ; and on the west, by a 
government drain." 

This last property is the only one which purports to be in the 
town of Calcutta. All the other properties enumerated in the 
schedule are outside Calcutta and outside the local limits of 
the ordinary original jurisdiction of the High Court of Judicature 
at Fort William in Bengal. 

This mortgage was presented for registration at the Calcutta 
Registry Office by the executant Mani Mohan Roy on the day of 
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J. c. its execution and registered by the sub-registrar in the usual 
1914 manner. In 1908 the plaintiff brought a suit on this mortgage 
Habekdrjl ^eed against the defendant Mani Mohan Boy and others, in the 

Lal Roy High Court of Judicature at Fort William in Bengal, and on 

Chowdihjri 

v. July 28, 1905, obtained the ordinary decree for sale. Neither of 
HA DEBif 81 * ne * wo effective defendants in the present suit were parties to 
such action. The parties to the suit upon the mortgage seem to 
have set up that there was a mistake in the description of 
parcel 28, and that the words Ashutosh Dey's Lane should be 
substituted for Guru Das Street. The learned judge accepted 
this contention and accordingly held that property situate in 
Calcutta was included in the mortgage and that he had 
jurisdiction. No such decision, if erroneous, could extend the 
jurisdiction of a Court of limited territorial jurisdiction, and 
therefore the validity of this decree is open to challenge by the 
present defendants, who were no parties to the proceedings. 
Similarly, the direction of the said judge that the description of 
the parcel in question should be amended (even if it was effective 
between the parties to that suit) cannot affect the present 
defendants, whose title is of earlier date, or render valid the 
registration if they can maintain their contentions relating 
thereto. It is difficult, indeed, to see how the direction to amend 
the description of the parcel which formed part of the decree 
came within the scope of the suit, which was in no respect a suit 
for rectification. 

The defendant Mani Mohan Roy did not appear in the present 
suit. The female defendant Hari Dasi Debi, and the third 
defendant Hem Chandra Bose (who was interested in the suit as 
claiming an interest in the property through her), appeared and 
filed written statements clearly putting in issue the existence of 
the property No. 28 above set forth, and alleging that no portion 
of the property mortgaged by the mortgage bond lay within the 
jurisdiction of the High Court of Judicature at Fort William in 
Bengal in its original jurisdiction or within the jurisdiction of 
the Sub-Registrar of the Calcutta Registry. Accordingly they con- 
tended that the alleged mortgage was not legally registered, and 
that the decree was given by a Court which had no jurisdiction 
to entertain a suit on the mortgage bond in question. 
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At the hearing of the action the plaintiff called no evidence j. c. 
with regard to the parcel No. 28. Neither the plaintiff nor 1914 
Mani Mohan Roy went into the box to give evidence as to there habkndra 
being any mistake in the description of the parcels. On the ohowmSbi 
other hand, the defendants proved that there is not and has v. 
never been any such property as No. 25, Guru Das Street in Dm*** 
Calcutta, and they further proved that the property lying within 
the metes and bounds set out in parcel 28 did not belong 
to Mani Mohan at the date of the mortgage bond, and that on 
the contrary he had not then and never has had any interest in 
the property within those metes and bounds. That property has 
always belonged to parties wholly unconnected with the parties 
in this suit and has been continuously registered in their names 
in the Calcutta Registry. 

It follows therefore that No. 25, Guru Das Street, which is the 
parcel No. 28, was a non-existing property. It was no doubt 
open to the plaintiff to prove that there was a clerical or other 
error in the description of the property, and that in fact an 
existing property situate in Calcutta was intended by both 
parties to be mortgaged and to be described in parcel No. 28. 
But there is not a particle of evidence that such was the case. 
Neither the mortgagor Mani Mohan nor the mortgagee, the 
plaintiff Harendra Lai Roy, went into the box to give evidence 
as to this. As to Mani Mohan their Lordships cannot see how 
it would have been possible for him to give any such evidence 
because it would amount to stating that he intended that the 
deed should purport to mortgage an existing property in which 
he had not and knew that he had not any property or interest 
whatever. This being so, their Lordships, in the absence of 
evidence, decline to accept an unsupported suggestion of counsel 
that the description of the property mortgaged as No. 25, Guru 
Das Street was inserted by mistake. It must be remembered 
that the proper description of houses in towns for the purpose of 
registration is by the street in which they are situated, and the 
number which they bear in that street, so that the description 
No. 25, Guru Das Street is that to which one should primarily 
look. 

It may well be that the above is sufficient to preclude any 
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J. c. rectification of the mortgage bond. If the mortgagor intended 
1914 it to stand as it appears in the deed there is no question of 
harendba mutual mistake. But if the case of the mortgagee be considered, 
Ohowdhdri ^ nere * B similarly no ground whatever for thinking that there 
Haiu Dasi WaS an ^ m ^ 8 ^ a ^ e> r -^ ne on ly witness whose evidence has any 
Debi. bearing on the point is Harakumar Chakravarti. He was clerk 
to Messrs. Sen & Co., who were the plaintiff's attorneys at the 
time, and drew up the mortgage, and he witnessed its execution 
by Mani Mohan and the admission of that execution before the 
sub-registrar. He does not refer to the matter in his examina- 
tion-in-chief, but in cross-examination he says that he did not 
himself inquire about the house No. 25, Guru Das Street, but 
sent the broker to ascertain the boundaries of the house, which 
shews that it was the above description of the house that he 
relied on, and that it was a house so described that was intended 
by the parties to be included in the mortgage. But with regard 
to this house he makes some very serious admissions. He says : 
" I do not know whether there is such a house as No. 25, Guru 
Das Street. I did not keep any original title deed respecting 
this property. I did not see any original title deed regarding 
25, Guru Das Street before or after the mortgage." 

Considering that he was acting on behalf of the mortgagee, 
the fact that he took no steps to ascertain whether the mortgagor 
had any title in this property points strongly to the knowledge of 
the mortgagee that the entry was a fictitious one. Coupling this 
with the fact that neither this witness nor the plaintiff gave any 
evidence as to there being any mistake or as to their know- 
ledge and belief as to the existence of the property at the 
date of the mortgage (although these issues were plainly raised 
in the pleadings of both the defendants), their Lordships 
decline to accept the suggestion that there was a mistake on 
the part of the mortgagee any more than that there was a 
mistake on the part of the mortgagor. The fact that neither 
the mortgagee nor the mortgagor gave evidence in support of the 
suggestion of a mistake has great weight with their Lordships. 
The defendants having proved that the house which purported to 
be mortgaged did not exist, and that the property contained in 
the metes and bounds mentioned in parcel 28 was property of 
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strangers in which the mortgagor had not and never had any J- C. 
interest, had proved all that was necessary to throw upon the 19H 
plaintiff the burden of shewing that the entry of this parcel was harendra 
not a fictitious entry. He might have done this by shewing chowdhuri 
mistake or otherwise, but he did not do so, but abstained from HABI r, Dwi 
giving any evidence whatever on the subject, although both he dkbi. 
and Mani Mohan were available to give evidence, and were the 
persons who could establish the facts of the case. Taking all 
these matters into consideration, their Lordships can come to no 
other conclusion than that parcel No. 28 was, to the knowledge of 
the parties to the deed, a fictitious entry probably designed to give 
to the deed the appearance of relating to property situated in 
Calcutta and therefore within the jurisdiction of the sub-registrar 
and the Calcutta High Court, so that registration could be 
obtained and actions brought in Calcutta. 

It was strongly contended before their Lordships that a Sub- 
ordinate Judge had found that it was a mistake, and that the 
High Court had accepted his finding, so that the principle of two 
concurrent findings of fact would apply. 

But their Lordships are of opinion that the principle of 
concurrent findings of fact does not apply to such a case as the 
present inasmuch as it is a case of no evidence, and according to 
the well-known principles of our law a decision that there is no 
evidence to support a finding is a decision of law. The issue is 
that the existing description of the parcels was inserted by mis- 
take. A mistake means that parties intending to do one thing 
have by unintentional error done something else. There is no 
evidence whatever here that the error was unintentional or 
indeed that there was any error at all, and their Lordships are 
therefore free to set aside the finding without in any way departing 
from their practice regarding concurrent findings of fact. 

It is perhaps necessary in this connection to point out that the 
document upon which the Subordinate Judge based his finding 
of mistake was not evidence between the parties nor relevant to 
the issue. In some other mortgage deed of later date and to 
other mortgagees Mani Mohan had apparently purported to 
mortgage the same property by the same description, and had 
been compelled by the mortgagees to consent to rectification. 
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J. c. Such a fact was wholly irrelevant, and it is extraordinary that it 
1914 should have been allowed to be proved at the trial. 
Harendra It remains to consider the effect of their Lordships' finding. 
Chowdhuri ma y loo ^ e ^ at m two wa y 8 - I n the fi rsfc P^ce the property, 
HabMUsi 25, ^ uru ^ a8 Street, purporting to be mortgaged, is a non- 
Debi. existing property, and therefore no portion of the property 
mortgaged is situated in Calcutta. The deed, therefore, could 
not be registered there, nor had the Court of ordinary original 
jurisdiction of Fort William in Bengal any jurisdiction to enter- 
tain the suit upon the mortgage bond, and its decree is of no 
validity. The plaintiff therefore has no title to maintain the 
suit and it must be dismissed. 

But the point may be put in another way upon broader 
grounds. Their Lordships hold that this parcel is in fact a 
fictitious entry, and represents no property that the mortgagor 
possessed or intended to mortgage, or that the mortgagee intended 
to form part of his security. Such an entry intentionally made 
use of by the parties for the purpose of obtaining registration 
in a district where no part of the property actually charged and 
intended to be charged in fact exists is a fraud on the registra- 
tion law, and no registration obtained by means thereof is valid. 
To hold otherwise would amount to saying that mortgages 
relating solely to land in other parts of the Presidency could be 
validly registered by the sub-registrar at Calcutta if the parties 
merely took the precaution to add, as a last parcel, Government 
House, Calcutta, or any similar item. The same considerations 
apply to the question of jurisdiction of the High Court of Fort 
William in Bengal in its ordinary original jurisdiction. No 
such fictitious item inserted to give a colourable appearance of 
the deed relating to property in Calcutta" when in reality such is 
not the case could bring the deed within the limited juris- 
diction of the Court. For the same reasons, therefore, as have 
been stated above, the plaintiff's case fails. 

Their Lordships therefore will humbly advise His Majesty 
that this appeal should be dismissed with costs. 

Solicitors for appellant : T. L. Wilson d Co. 

Solicitors for first and third respondents : Watkins d Hunter. 
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MAH NHIN BWIN Appellant; J. C* 

AND 1913 

U SCHWE GONE Respondent. jv op ^ 14# 

ON APPEAL FEOM THE CHIEF COURT OF LOWER BURMA. 1914 



Burmese Buddhist Law— Inheritance— Daughters living apart from Parent — 
Death of Daughter— Sister pre/erred to Parent — Authority of Manu Kyay 
Dhammathat. 

Under the Burmese Buddhist law of inheritance, where sisters are 
living apart from their father (the sole surviving parent) and one dies, 
the surviving sister inherits her estate in preference to the father. 

Appeal from a judgment and decree of the Chief Court of 
Lower Burma (June 14, 1910) reversing a judgment and decree 
of that Court in its original civil jurisdiction (February 16, 1909), 
and from an order of the Chief Court (September 2, 1910) 
rejecting a petition for review. 

The suit was instituted by the respondent against the appel- 
lant, his eldest daughter, claiming that under Burmese Buddhist 
law he was solely entitled to the estates of his two younger 
daughters Mah Nhin Ghine and Mah Nhin Boo, both deceased, 
and in the alternative for an inquiry as to the share to which 
he was entitled, and for consequential relief. 

The respondent by his first marriage had the three daughters 
above referred to, the appellant being born about 1865. Their 
mother died when the appellant was about eight years old, and 
the respondent married again. The respondent had traded at 
Rangoon in cocoanuts, and upon his retiring from business his 
three daughters commenced to trade on their own account. 
They lived at home with the respondent and his second wife and 
family until 1899, when they bought a house out of the profits 
they had made, and subsequently they lived together and apart 
from their father, the respondent. Mah Nhin Ghine died in 
May, 1905, and Mah Nhin Boo in June, 1906, and the suit was 
commenced by the respondent on October 81, 1906. The 

* Present ; Lord Shaw of Dunfermline, Lord Moulton, and Mr. 
Ameer All 

Vol. XLL K 
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j. c. defendant pleaded that under Burmese Buddhist law she was 

1918 sole heiress to her sisters ; she alleged that she and her two 
MahNhin 8 i 8fcers kft fc he respondent's house in 1899 and that he had not 

Rwin assisted her deceased sisters ; she also alleged that a partnership 
it Sohwe had existed between her and her sisters, and she alternatively 

' claimed the estates by survivorship. 

The suit was heard by Robinson J., who delivered judgment 
on February 16, 1909. After reviewing the decided cases, the 
learned judge came to the conclusion that the respondent, as 
father, was entitled to succeed in priority to the appellant, but 
he dismissed the suit on the ground that the respondent had 
been guilty of " desertion and intentional and deliberate neglect 
of the ordinary dutieB of affection and kindred," which he held . 
to be an answer to the claim. The learned judge also held that 
no partnership was proved except as to three cargoes of Nicobar 
nuts. Beth parties appealed. 

The Appellate Court (Hartnoll and Parlett JJ.) by its judg- 
ment, delivered on June 14, 1910, affirmed the decision in favour 
of the father's prior right of inheritance, but reversed the deci- 
sion that he had by his conduct lost that right, holding that 
the evidence did not warrant the finding. It was also held that 
no partnership existed. 

Upon the question as to the right of inheritance Hartnoll J. 
said : " The rules as to the devolution of property according to 
Buddhist law in the absence of direct descendants have been the 
subject of considerable judicial discussion. The last case in 
Lower Burma relating to the subject seems to be that of Manny 
Shwe Bo v. Mating Pya (1), in which it was held that there is 
abundant weight of authority for the preference of parents to 
brothers and sisters and the ruling in the case of Mating Chit 
Kywe v. Mating Pyo (2) was quoted with approval. That ruling 
was : * The Buddhist law is opposed to the ascent of inheritance, 
but when it cannot go by descent the inheritance is allowed to 
ascend, first to the father and mother, and failing them, to the 
first line of collaterals and, in the absence of heirs in that degree, to 

(1) (1899) Printed Judgments Rulings (1892— 189(5) 184; I Chau 
(1893 - 1900) 524. Toon L. C. 388. 

(2) (1895) 2 Tpper Hurtna 
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the grandfather and grandmother and the next line of collaterals.' J- c. 
The last case in Upper Burma seems to he that of Ma Po Hmon 1918 
v. Maung Kan (1), in which the authorities were again considered mahTnhin 
and it was held that on the death of a person who leaves no sur- Bw . IN 
viving husband, wife, or direct descendants his parents succeed to U ^" WB 

his estate in preference to all other relatives. The texts in the 

Dhammathats are conflicting on the point. The texts of the 
Dhammathats are summarized in 88. 296 and 811 of the 
Digest. I have again fully considered them. I have also con- 
sidered the position in which Burmese Buddhist parents and 
children stand with relation to each other. Sects. 24, 25, 27, 
28, and 97 all go to show what the relation has been, even 
though some of the rules laid down in those sections would not 
be followed now. Where the Dhammathats give parents such 
power over their children, it seems to be only natural that, 
where their children have no heirs, they should have the first 
claim to their estate. Again it seems to me that the claim of 
the first line of collaterals can only come through the parents. 
It appears to be unnecessary to again discuss the Dhammathats 
as they have been discussed in the two most recent cases I have 
referred to. The texts differ; but in my opinion the prepon- 
derating weight of authority is in favour of holding that, where 
the deceased has no direct descendants, and leaves no surviving 
husband or wife, the parents should inherit to the exclusion of 
all other relatives." 

Parlett J., in agreeing with the above view, said : " Most of 
the texts bearing upon the point are collected in ss. 310 and 311 
of the Digest. The general rule is there repeatedly reiterated 
that 'failing descendants, the parents are entitled to inherit.* 
One or two of the texts suggest that where the deceased leaves 
brothers and sisters, his parents are not his sole heirs, but I find 
only one by which brothers and sisters could be held to exclude 
the parents altogether, and a few by which younger brothers 
exclude elder brothers and parents." 

The Court accordingly set aside the decree and entered 
judgment in favour of the plaintiff. 

The present appellant subsequently filed a petition to review 
(1) (1899) 2 Upper Burma Rulings (1897—1901) 157. 

K 2 
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J. C the judgment upon questions connected with the alleged partner- 
1,913 ship. On September 2, 1910, the Court dismissed this petition. 
MaiTnhin The partnership question, and the alleged conduct of the 
B ^ XN respondent which was held by the trial judge to disentitle him 
u .sohwk from inheriting, became immaterial to the decision ; and the 

facts and arguments relative to these questions are omitted from 

this report. 

F. J. Coltman and H. Houston, for the appellant. The decision 
of the Chief Court, that under Burmese Buddhist law a father 
succeeds to the estate of a daughter in preference to the sister, is 
erroneous at any rate in the case where the sisters are living 
together apart from the father. An analysis of the texts of the 
r>hammathat8 dealing with the rights of parents to inherit, as 
appearing in U Gaung's Digest of Burmese Law, vol. 1, 
88. 810 and 811, shews that out of thirty-six texts only ten deal 
specifically with the claim of a brother or a sister as opposed to 
that of a parent. Of the ten texts which deal with this specific 
question six or seven support the right of the brother or sister, 
if it is observed that the term " co-heirs " includes brothers and 
sisters (Digest, s. 11). There is no Dhammathat which gives the 
preference to the parents where the children are living apart. 
The Manu Kyay, s. 19, as translated in s. 811 of the above 
Digest, says as follows : " The general rule is that relatives of 
previous generations shall not inherit the property of their 
descendants. But if a person dies leaving neither wife, children, 
brothers nor sisters, his parents become his sole heirs." The 
translation of s. 19 in Richardson's Manu Kyay, 3rd ed., 1891, 
is probably more literal ; the second sentence is there rendered 
" .... if the parents be alive and the deceased has no other 
relations, they shall inherit his property " ; and " relations," as 
appears from as. 17, 19, 22 and 25, is used as meaning brothers 
and sisters. The Manu Kyay has always been treated as of the 
highest authority and its clear statement of the law in favour of 
the appellant is not contradicted by any Dhammathat. The 
Rajabala and other texts in .clear language confirm the Manu 
Kyay. 

There is no judicial decision adverse to the appellant, 
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though there are dicta which appear to be against her contention. 
The actual decision in Maung Chit Kywe v. Mating Pyo(l), 
referred to in the judgments in the Chief Court, was that brothers 
and sisters of the father of the deceased are preferred to a step- 
father. The learned judge in the course of his judgment said : 
" The Burmese law is opposed to the ascent of inheritance, but 
when it cannot go by descent the inheritance is allowed to ascend, 
first to father and mother, and failing them to the first line of 
collaterals, and in the absence of heirs in that degree to the 
grandfather and grandmother and the next line of collaterals." 
The decision was based upon s. 19 of the Manu Kyay, but if by 
the above dictum it was intended to exclude brothers and sisters, 
the dictum is contrary to the terms of that section. In any case 
it was obiter. It was, however, followed in Ma Sa liwin v. Ma 
Thi (2) as an affirmative statement of the law and it was 
also followed in Maung Sit we Bo v. Maung Pya (3), in which 
the judgment was again founded on s. 19 of the Manu Kyay, 
and in Ma Po Union v. Maung Kan. (4) None of these decisions, 
however, were relevant to the present question. In the last- 
named case it was held that a mother is preferred to a step- 
brother or stepsister of the deceased. A stepbrother or step- 
sister, however, stands upon a different footing to a full brother or 
sister, since they are not " heirs " within b. 10 of the Digest or 
" co-heirs" within s. 11, and the decision is consequently distin- 
guishable. [The following were also referred to : Mi A Pruzan 
v. Aft Chumbra (5) ; Mi San Hla Me v. Kya Tun (6); Ma Gun 
Bon v. Maung Po Kywe (7) ; Ma E Dok v. Maung Ngwe Hlaing (8) ; 
and ss. 24, 25, 27, 28, 97, 820-823 of U Gaung's Digest.] 
The preponderating weight of authority in the Dhammathats, 

87. 



(1) (1895)2 Upper Burma Killings 
(1892—1896) 184; Chan Toon L. 0. 
388. 

(2) (1898)2 Upper Burma Rulings 
(1897— 1901) 111 ; 1 Chan Toon L. C. 
446. 

(3) (1899) Printed Judgment* 
(1893—1900) 524 ; 1 < 'han Toon L. C. 
476. 



(5) (1874) 1 Chan Toon L. C. 180. 

(6) (1894) Printed Judgments 
(1893— 1900) 1 16 ; 1 Chan Toon L. C. 
279. 

(7) (1897)2 Upper Burma Kulinga 
(1897—1901) 66; 1 Chan Toon L. 0. 
406. 

(8) (1898) 2 Upper Bunnu Rulings 
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(4) (1899) 2 Upper Burma Kulinga (1897—1901) 109 ; 1 Chan Toon L. C. 
(1897—1901) 157 ; 2 Chan Toon L. C. 445. 
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J. C. more especially that of the Manu Kyay, is in the appellant's 
1913 favour, and there is no relevant decision which supports the 
MahNhin respondent's right of inheritance. 

B ^ IH De Gruyther, K.C., and Eddis, for the respondent. The 
V Qoxk* Buddhist law in Burma is founded on the Institutes of Manu, the 

— ' Dhammathats being equivalent to the Dharmashastras in Hindu 
law : Burge's Colonial and Foreign Law, ed. 1907, vol. 1, p. 59. 
As a consequence, the law of inheritance in Burma is substantially 
the same as among Hindus. The Chief Court was right in the view 
that though there are some Dhammathats which appear to support 
the appellant's contention the preponderance is in favour of the 
respondent. An examination of the texts referred to in the 
Digest supports this. The three texts of greatest authority are 
the Dhammavilasa, the Manu Kyay, and the Manu Wunnana, of 
which the first named is the oldest. According to the translation 
in Jardine's Notes on Buddhist Law, VII. Inheritance, p. 9, 
s. 26 of the Dhammavilasa says : " if a man dies without children 
or grandchildren let his mother and father get his property ; in 
the absence of mother and father let the younger or elder brother 
get it." Sect. 58 of this text (p. 17 of the above Notes) strongly 
supports the same view. Sect. 45 of the Manu Wunnana, as 
appears from Jardine's Notes on Buddhist Law, V., p. 19, 
reproduces and confirms s. 26 of the Dhammavilasa. There is 
no passage in the Manu Kyay which says that brothers and 
sisters exclude the parents if living, or which contradicts the rule 
as laid down in the Dhammavilasa and the Manu Wunnana. 
[Richardson's translation of the Manu Kyay, ss. 1, 15, 18, 19, 
22, 29, 82 and 56, was referred to.] The texts of the Dhammathats 
have been considered in several cases in Burma in which the 
present question was relevant, and the Courts have come to the 
conclusion that the weight of authority supports the view that 
the parents take in priority to a brother or sister of the deceased. 
In the present case the judgments shew that the Chief Court again 
considered the various texts and did not merely follow the previous 
decisions. [The cases referred to in the argument for the 
appellant were discussed.] The decision in Ma Po Union v. 
Mating Kan (1) is directly in point since the fact that it related to 
(1) 2 Upper Burma Rulings (1897—1901) 167. 
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stepbrothers and not to full brothers had no bearing upon the 
actual decision. [Chan Toon's Principles of Buddhist Law, 
pp. 15 and 16, and Forchhaimner's Essay on the Sources and 
Development of Burmese Law, pp. 86, 96, 104 and 108, were 
also referred to.] 

Coltman in reply. Whatever may be the law as to the 
devolution of ancestral property, the brother and sister, when 
living apart from the parents, take before the parents in the case 
of self-acquired property. Sect. 29 of the Manu Kyay is an 
exception in favour of the parent and confirms the appellant's 
reading of s. 19. If the decision in Maung Chit Kywc v. Maung 
Pyo (1) be examined it will be found not to be consistent with 
s. 58 of the Dhammavilasa, but consistent with s. 19 of the 
Manu Kyay. 

The judgment of their Lordships was delivered by 

Lord Shaw of Dunfermline. This is an appeal from a 
judgment and decree of the Chief Court of Lower Burma. The 
judgment is dated June 14, 1910, and it reverses a decree of the 
same Court in its original civil jurisdiction dated February 16, 

1909. The appeal is also from an order dated September 2, 

1910, which rejected the appellant's application for a review of 
the decree first mentioned. 

The question to be afterwards dealt with is one of widespread 
importance, affecting the rights of succession in Burma. It is, 
however, necessary to state the circumstances, which are few and 
plain, in such a way as to shew the limits of the decision which 
is about to be pronounced. These will appear as the narrative 
proceeds. 

The respondent, U Shwe Gone, had three daughters by his first 
marriage. These were Mali Nhin Bwin, the eldest, Mah Nhin 
Boo, about two years younger, and Mah Nhin Ghine, about six 
years her junior. The eldest, Mah Nhin Bwin, is the appellant 
in this case. She was Ijoiii about the year 1865. 

These three sisters lived together apart from their father. 
They traded in cocoanuts in the Municipal Bazaar at Rangoon. 
This state of matters lasted for many years, and one of the 
(1) 2 Upper Ihirina Rulings (1892 -1896) l«4. 
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j. c. outstanding facts in the case is the complete separation of these 

1914 ladies from their father, who had married again. They were, in 
MaiTnhi* fact > independent traders. In later years their business appears 

BwiN to have been of considerable importance. One part of it, for 
u Schwe instance, mentioned in the proceedings, is three cargoes of 

' Nicobar nuts, of which one of the ladies was consignee, and the 

combined value of which amounted to a large sum. In the year 
1899 the three sisters bought a house in Rangoon with money 
derived from the profits of their trading, and they thereafter 
always lived there together. What were the exact relations in 
the eye of the law as between these three ladies need not be 
determined in this case. Whether they were all, or any two of 
them, in full partnership or in joint adventure with each other 
does not require to be decided in view of the events of death 
which happened, and of the opinion on the legal point of 
succession which is afterwards to be announced. 

In May, 1905, Mah Nhin Ghine died. Her sister, Mah Nhin 
Boo, took out letters of administration and took possession of her 
property. Their father, the respondent, however, made a claim 
thereto, and threatened proceedings, but nothing further was ' 
done. In June, 1906, Mah Nhin Boo died of plague. Of the 
three sisters, the appellant was thus £he sole survivor. 

Should it accordingly be determined, as the respondent 
contends, that he, being the father of these two deceasing ladies, 
is entitled by the law of Burma to succeed to their property as 
their heir in preference to their surviving sister, then the corpus 
of the estate, whether it originally belonged to the one sister or 
the other, or to both, will go to him. If, on the other hand, as 
the appellant, the surviving sister, contends, it be the case that 
she is entitled as such to succeed as heir to her siBters, then 
again the entire corpus of the estate of both will pass to her in 
preference to her father. The point to be determined in this 
case is which of those two contentions is correct according to 
Burmese Buddhist law. 

A subsidiary question was raised in the appeal. It was founded 
upon allegations of commercial partnership existing between 
the appellant and her sister Mah Nhin Boo. Separate issues, 
which in appropriate circumstances might come to be of great 
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importance under the law of Burma, were raised as to the rights J. C. 

of a surviving partner, on the one hand in a full partnership, and 1914 

on the other in a limited partnership or co-adventure. These mahNhin 

questions have not been lost si»ht of, but they are superseded by B * IN 

the conclusion to which their Lordships have come as to the u sohwe 

Gone 

right of succession in law by the father on the one hand, or by — ' 
the sister on the other. The right of succession being deter- 
mined in favour of the surviving sister carries with it and covers 
subsidiary rights of partnership as among the sisters inter se. 
No pronouncement accordingly is necessary in regard to the 
separate case under this head. 

A still further question has been argued, and it is well illus- 
trated by the course which the case took in the Courts below. 
The learned judge in the Court of first instance held that by 
Burmese Buddhist law the respondent, the father, was entitled 
to succeed to the estate of his two deceased daughters in prefer- 
ence to the appellant, their sister. But he also held, however, 
that the father by his conduct, which in the opinion of the 
Court amounted to " desertion and intentional and deliberate 
neglect of the ordinary duties of affection and kindred," had 
forfeited the right of succession which would otherwise have 
opened to him, and that for this reason the suit, which was to 
declare such a right of succession, must fail. On this latter 
point the Appellate Court came to a different conclusion, holding 
that the respondent's conduct had not been so grave and repre- 
hensible as to justify forfeiture. Accordingly agreeing as it did 
with the Court of first instance, that the father fell to be preferred 
as the heir entitled to the succession to his daughters' estate, 
they affirmed that right and gave decree in his favour. But the 
Appellate Court, in reaching their conclusion as to the import of 
the appellant's conduct, shewed very clearly by their judgment 
that, so far as actual separation in life of the daughters from 
their father was concerned, this had been established beyond 
doubt ; and in short it may be taken as a salient fact in the 
present case that the life lived for years by these ladies was lived 
as a life separate from and independent of their father. 

The need for this fact being pointedly alluded to is that their 
Lordships are desirous that the present case should not be held 



Digitized by Google 



180 INDIAN APPEALS. [L. R. 

J. c. as dealing with or affecting parental rights in cases where the 

1914 family continues to live together. The rights of a parent in 

M a 1 7 nuin Burma in such circumstances appear, according to their traditions 

Bwin an( j text-books, and to Eastern patriarchal ideas, to be of a high 

v hohwk order ; and they indeed recall to the mind various drastic rules 

Gove 

_ ' of the earlier Roman law with regard to the scope of the patria 
poteBtas. Many illustrations arise in the books, but one may 
suffice. It is mentioned in even the Manu Kyay, the authority 
of which is the subject of separate treatment hereafter, that an 
impoverished parent could sell his children into slavery. These 
observations are, of course, not made to give any colour to the 
view that rights to such an extent still remain in modern 
Burmese law or practice, but to indicate that the idea of the 
powers of a parent in his patriarchal capacity over an undivided 
household may lead to conclusions which hold no place in rules 
of succession to the estate of children who have left the father's 
establishment and become separately settled in life. 

On the broad, distinct, and simple issue now to be determined, 
it might have been thought that the recorded traditions and 
legal institutes of the country would have been clear. Unfor- 
tunately, it is very far from being so. This may no doubt be 
accounted for to some extent by the fact alluded to by Burge 
(Colonial and Foreign Law, vol. 1, p. 60), that litigation was 
appealed to " when the parties refuse such compromises as may 
be suggested by relations and village elders." This salutary 
practice of compromise has the disadvantage, however, that its 
results do not enter the records or procure the stamp of autho- 
rity for a guide in future cases. So far as these results or the 
decisions of local native tribunals are concerned, they appear 
to have failed to find a place in the chronicles of the people. 

There were, however, as there are still, documents that could 
be appealed to, all of them authoritative, but varying in the 
weight of their authority. These are the Dhammathats, usually 
reckoned as thirty-six in number. They form the expositions 
of (inter alia) customs and juridical rules, their dates of issue 
varyiug sometimes by many hundreds of years. It is no doubt 
true that with regard to them a certain evolution can be traced, 
and it seems by those who have written on the subject also to 
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be admitted that they differ from the ordinary legal institutes J. C. 
in this sense, that a change of dynasty was sometimes accom- 1914 
panied by a fresh composition in the shape of a new and, it maiTnmn 
might be, a comprehensive Dhammathat, which, while not BwiN 
removing or extinguishing its predecessors, appeared upon the U G S £"* E 

scene clothed with the authority of the fresh Government and * 

containing the latest revisal of accepted juridical doctrine. 

It appears to be acknowledged that the laws, or rules, con- 
tained in the earlier Dhammathats were in their remotest origin 
derived from the laws of Manu, which reached Burma by way 
of Southern India. But with the establishment of Buddhism 
and the spread of Buddhist doctrine came, in the course of time, 
the not unnatural desire to strengthen the sanctions of juridical 
rule by associating its foundations, the Dhammathats themselves, 
with the religious sentiments of the people, and in the later 
Dhammathats the commands, precepts, and principles are 
represented as truly being emanations from the spirit of the 
Buddha himself. 

This state of matters must have made the administration of 
justice still dependent on a comparison of Dhammathat with 
Dhammathat and a balancing of the weight of their authority. 
It cannot be said that at the present moment such difficulties 
have disappeared. Traces of them, indeed, are plain enough 
in the present case, and one cannot peruse the judgments under 
review without noting the care with which the learned judges 
of Burma address themselves to this task. 

There are two views which may be taken. Either the subject 
is dealt with sufficiently by a single clear or governing authority, 
or the Dhammathats as a whole must be collated, and judgment 
determined by the best balance which can be framed as the 
result of their dicta. The judges of the Court below have 
adopted the latter course, and with regard to it their Lordships 
are not satisfied that even on such a collation the balance has 
been correctly struck. But the importance of the subject induces 
their Lordships to put on record how this matter stands according 
to all the Dhammathats, if the version contained in the Digest 
of the Burmese Buddhist Law concerning inheritance and 
marriage, prepared by Mr. U Gaung, be taken. Mr. Gaung was 
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J. C. a member of the Legislative Council of the Lieutenant-Governor, 
1914 and the Digest was prepared under the authority of the late 
MahNhin Judicial Commissioner and is published with the sanction of the 
Government of Burma. 

As shewing the variety and conflict of the Dhammathats, 
reference may be made in particular to 88. 310 and 811 of 
vol. 1 of the Digest of Burmese Buddhist Law on the subject 
of inheritance. Sect. 310 refers to "relatives of previous 
generations who are not entitled to inherit," and the rule of the 
Manu Kyay is thus cited : " The rule whereby elder relatives 
are debarred from inheritance is as follows : — The co-heirs live 
apart from one another ; one, of them dies without leaving a wife 
or a husband or a child ; his or her estate shall be partitioned 
among his or her younger brothers and sisters, but not among 
the elder co-heirs." The point of the citation is as to the 
significance of the word " co-heirs " in this passage, and that is 
illustrated by s. 311, where Mr. Gaung quotes from the 
Dhammara : " The five kinds of co-heirs are the following, 
namely, one's elder and younger brothers, elder and younger 
sisters, and their children." 

It would thus appear that it was not within the conception of 
the Manu Kyay on this particular s. 310 to reckon the parent 
as having a preferred right to the co-heirs. The co-heirs came 
first, namely, the brothers and sisters of the deceased ; and the 
point of the section is that as among these it was the younger 
brothers and sisters that were preferred to the elder co-heirs. 
As stated, the introduction of the parent as to be preferred to 
brothers and sisters as a class and as a whole is completely 
negatived. 

But their Lordships recognize that the real difficulties of the 
case— and that the difficulties are real is established not only by 
the consideration given to the matter by the learned judges in 
the present case, but by the course of Burmese decisions to 
which they refer — arise from the construction of s. 811. That 
section deals with ** relatives of previous generations who are 
entitled to inherit." 

The conflict had better be exhaustively set forth, and the 
forces on either side stand in this way :— 



Digitized by Google 



VOL. XLL] INDIAN APPEALS 



138 



On the side of preferring the parents and ignoring the brothers J. C. 
and sisters, the Dhammathats stand as follows : Manu. — " On 1914 
the death of a person leaving not even a casually adopted son, mahTnhin 
his or her parents may inherit." Various other Dhammathats B ^ IN 
are cited by Mr. Gaung to the same effect as this extract from U ^J B 
Manu. Vilasa.— " In the absence of descendants the parents — 
are entitled to inherit." This is repeated— almost literally 
— in Dhammathat Kyaw, in Nandaw, and in Wunnana. Raza- 
that. — " If the deceased person leaves no wife, children, 
grandchildren, or other descendants, his parents, grandparents, 
or other relatives of previous generations are entitled to succeed 
to the estate." To the same effect is the extract from Varulinga, 
namely, " In the absence of sons, including those publicly or 
casually adopted, the parents are entitled to inherit." Finally 
comes Kyannet.— " In the absence of wife and children, the 
parents are entitled to inherit the estate of their son." 
It is plain that these extracts do not proceed upon the principle 
of express exclusion of a right of succession by brothers and 
sisters. The brothers and sisters are omitted or ignored in the 
statement of the succession. 

On the other side, the same section (s. 811) cites later Dham- 
mathats which give very ample warrant not for ignoring, but for 
recognizing, and for placing in priority to parents, the rights of 
succession on the part of brothers and sisters. The historical 
light in which these later Dhammathats should be viewed will 
be remarked upon later. But meantime this observation - may 
be made. The opinion appears to be entertained that the 
Burmese Empire was in the eighteenth century of the Christian 
era one of the greatest empires of the Eastern world. But it is at 
least certain that in the middle of that century a strong attempt 
was made to put the jurisprudence of Burma into a settled and 
more easily referable form. In the reign of Alompra, one of 
his ministers, a judge, completed a prose Dhammathat, known as 
the Dhamma, and the citation from the Dhammathats affirma- 
tory of the right of succession on the part of brothers and 
sisters as in preference to parents becomes thereafter fairly clear. 

These citations are as follows : The Dhamma.—" If a deceased 
person has neither co-heirs nor descendants, his or her parents 
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J. c. shall inherit the estate." It has been already made clear that 

19M co-heirs include brothers and sisters, and the exclusion of a 
MabTnhin rig 0 * °f succession by the parents if such brothers or sisters are 

Bwin alive is thus plain. The Manu Kyay. — " The general rule is 
u Schwb that relatives of previous generations shall not inherit the 

property of their descendants. But if a person dies leaving 

neitber wife, children, brothers nor sisters, his parents 
become his sole heirs." The Wunnana has been already cited 
as ignoring the rights of brothers and sisters in one passage, 
but in another the situation is expressed thus: M Failing 
children, the parents or brothers and sisters of the deceased 
are entitled to inherit." The Rajabala. — 44 In the absence 
of husband or wife, children, and brothers or sisters, the 
parents are entitled to inherit." The Manu. — "If children 
living apart from their parents die leaving neither heirs nor 
co-heirs, their parents inherit the estate." Cittra. — " In the 
absence of heirs, parents, grandparents, or other relatives are 
entitled to inherit." Kyetyo.— " In the absence of other relatives, 
the parents are entitled to inherit." It will be subsequently 
shewn that by the use of the phrase, " in the absence of other 
relatives," is meant simply 44 in the absence of brothers and 
sisters." This would necessarily appear to be so. And it is 
from this body of authority quite manifest that the right of 
parents is not only not preferred, but is on the contrary very 
plainly postponed to the rights of succession on the part of 
brothers and sisters. 

With regard to the Dhammathats as a whole it has to be 
admitted that the figurative language so frequently employed 
becomes little helpful in expiscating the idea of inheritance. 44 It 
is natural," says Razathat, 44 for sea-water to flow back into the 
ocean after entering rivers and streams " ; and in another passage, 
" When lakes are full, the overflow is returned to rivers and 
streams, and tidal water always flows Lack to the ocean." In 
later centuries the mind of the commentators was still struggling 
with these figurative expressions ; as, for instance, in the Manu 
Wunnana : 44 In the absence of wife and children, the parents 
inherit. Why so ? Because of the water which flows into the 
sea a portion returns up the river." The figure which earlier 
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appears is the simple one of water which cannot find an outlet J. C. 
being borne back to its source ; but as the Dhammathats develop 1914 
it is found that the source of the returning water cannot be majTnhin 
reached until the intervening inlets and creeks have all been B ™ 
filled up, and there appears to be the conception accordingly, not U schwk 
of at once reaching to the source, namely, the parent, without 
having exhausted the collaterals, namely, the brothers and 
sisters. These struggles with figurative language appear even 
in the decisions in recent times in the Courts in Burma, and, as 
is not obscurely indicated in some of these judgments, they 
rather perplex than help the mind. 

In their Lordships' opinion the balance of the authority of 
the Dhammathats is upon the side of the sisters and brothers 
of the deceased being preferred to the parent. It has been 
already noted that there is nowhere throughout any of the 
Dhammathats a specific exclusion of brothers and sisters, and it 
may further be added that the language of the earliest Dhamma- 
thats, where collaterals are, as has been stated, either omitted or 
ignored, seems not to be analysed or explained or the omission 
accounted for in the later Dhammathats holding the same view, 
and the concurrence is a mere repetition. Their Lordships 
incline to the opinion — and a special reason therefor will be 
immediately given— that a clearer note is struck by the Dhamma- 
thats from the time of the twelfth century of the Burmese, or 
from about the middle of the eighteenth century of the Christian 
era. Brothers and sisters as such, co-heirs as such, and relatives 
as such, are all dealt with and find a place in the discussion, and 
wherever they appear as a class they appear in the first rank, 
that is to say, in the rank preferred to parents. 

But these views of their Lordships are fortunately confirmed 
by another and an historical consideration. There can be little 
doubt that in the middle of the eighteenth century of the Christian 
era the conquest and subjugation of the country by Alompra 
was accompanied by a serious attempt by him and his high 
functionaries of State to place the jurisprudence of the country 
in a position of fresh and settled authority. One of his ministers, 
supposed to be a judge, issued under the Royal authority one 
Dhammathat in prose, known briefly as the Dhannna. Another, 



Digitized by Google 



186 



INDIAN APPEALS. 



[L. B. 



J. c. "in charge of the Moat of the City of Shwebal," and taken by 

1914 Dr. Forchhammer to have been Alompra's Minister of War, 
mah Nhiw compiled in prose the Manugye or Manu Kyay Dhammathat, 

Bw ™ and it is this document last mentioned which was issued by 
U Go5 r * Royal authority in 1756, and which obtained the commanding 

' position which it seems to have occupied for a succeeding period 

of nearly 170 years. 

What was the attitude of the British Government in respect 
to these particulars constituting the foundations of Burmese law ? 
A period of about a century in the case of Lower Burma and a 
period of about 180 years in the case of Upper Burma inter- 
vened between the Alompraic code and the British occupation. 
During this intervening period the Burmese jurisprudence had 
existed on the footing just described. 

It would have been, of course, open to the British Government 
to adopt the ancient practice of issuing a fresh and authoritative 
code. But it was moro in accord with the genius and practice of 
the extension of British rule and of the incorporation of various 
races and populations within the British Empire to accept the 
native laws in their main elements in so far as they contained 
a working system of jurisprudence which was in accord with the 
traditions and habits of the people. This latter course was 
adopted. An instance to hand may be cited-: In 1892, after the 
overthrow of King Theebaw and the establishment of settled 
order in Upper Burma under the British rule, a circular was 
issued " for the assistance of the Courts in dealing with questions 
of Buddhist law." The circular issued a translation of the 
letters patent in use under the Burmese Government for the 
appointment of judges. A list of Dhammathats was appended to 
it, but, as shewing the complexity of the subject, the Judicial 
Commissioner adds that he " will be glad of information regarding 
any copies that may be extant of any of these Dhammathats other 
than the more commonly known ones." After a recital of many 
resounding titles of the Sovereign, including that of " Mighty 
Fountain of Justice," the circular proceeds thus: "Now with 
respect to the office of judge, it is on this wise : In the kingdom 
of which we are the sovereign ruler our numerous subjects must 
not be permitted one to oppress another, and the judges must 
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admonish and chastise, repress, and judge. In case of dispute J. C. 
they must, in accordance with the Dhammathats, enquire into i9i* 
the causes of the people and decide between them. And for this mahNhin 
purpose they are appointed to the Courts as judges." This is B * IN 
the general rule, involving as it does that judicial task the D *jJJ" 
difficulty of which has been already mentioned. 

To recur to the Manu Kyay, which for so long had been 
recognized as the leading guide in the administration of justice. 
Professor Forchhammer, in his Treatise on the Sources and 
Development of Burmese Law, thus describes it: M This law book is 
written in plain Burmese with very little Pali intermixed. It is . 
not really a code or a digest of law, but rather an encyclopaedic 
record of existing laws and customs and of the rulings preserved 
in former Dhammathats. Manu Kyay does not attempt to 
arrange the subject-matter or to explain or reconcile contradictory 
passages ; religious elements are freely introduced ; unjust judges 
shall suffer punishment in hell with head downwards ; a man to 
whom deposits are made must be a Btrict performer of his 
religious duties; a person guilty of perjury will be visited by 
preternatural punishments." After having dealt with the 
development of Burmese jurisprudence and made a division of 
it into three periods, Dr. Forchhammer concludes thus : " The 
Manu Kyay incorporates the contents of the law books of the 
first and second periods and records laws and customs existing 
among the people of his time. It deals with the religious laws 
and usages of the Brahmins and the monastic rules of the 
Buddhist clergy. It allows the Buddhist element to predominate 
and draws largely from the Buddhist scriptures." 

It is not seriously disputed that the authority of this text- 
book, where it is clear, as among the Dhammathats, is of the 
highest rank. And accordingly, when British rule was extended 
over Burmese territory, the recommendation to the judicial 
officers substantially accepted this situation as it was found. In 
the words of Dr. Forchhammer : 11 The Manu Kyay is to this 
day the most widely read and studied law book in Burma, and 
after the British had taken possession of this province the 
natives pointed to this Dhammathat as containing the body of 

laws by which they had been governed." 
Vol. XLL L 
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j. c. Much has been done during the last thirty years to extend the 

1914 knowledge of the various Dhammathats ; and the labours and 

MahNhin encouragement of the Judicial Commissioner, Sir John Jardine, 

Bwin h ave greatly assisted this extension. The Manu Kyay itself has 



O 8chwe been textually translated by Dr. Richardson, and is in familiar 
Gone 

' use as a work of reference ; and their Lordships do not under- 
stand that the pre-eminent authority of this Dhammathat has 
been lowered by the labours of other authors or the translation 
of other Dhammathats. 

On the point in issue in the present case, the Digest of 
Mr. Gaung represents the dicta of the Manu Kyay thus : " The 
general rule is that relatives of previous generations shall not 
inherit the property of their descendants. But if a person dies 
leaving neither wife, children, brothers nor sisters, his parents 
become his sole heirs." 

There does not seem to be any room for ambiguity here. Both 
classes are dealt with. The one class — wife, children, brothers, 
and sisters — are specifically and exclusively preferred to the 
other class, namely, parents. 

In the 10th book, chapter 19, of Dr. Richardson's translation, 
the text reads thus : " Though this is the law " (that property 
shall not ascend), " why is it also said the father and mother of 
the deceased have a right to his property? Because if the 
parents be alive and the deceased has no other relations, they 
shall inherit his property." 

In short, the Manu Kyay is clear that the property cannot 
ascend to parents unless there be no other relations, and 
"relations," it should be added, are, as appears clearly from 
chapters 17, 19, 22 and 25 of the same book, synonymous with 
brothers and sisters. 

Their Lordships do not think it necessary accordingly to 
pursue the inquiry further. In this Dhammathat, which still 
remains of the highest authority, the succession of brothers and 
sisters in preference to parents is established beyond doubt. 
This being so, the other Dhammathats do not require to be 
appealed to to clear up any ambiguity. Were that appeal to be 
made, it would, in the opinion of their Lordships, as already 
stated, lead to the same result. 
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The doubt, however, thrown upon the subject by the judg- j. c. 
ments of the Courts below can be explained to some extent 1914 
by a brief glance at the development of authority on the mahNhis 
subject. B ^ IN 

The sense of the Manu Kyay and the authority of its rule, as u schwr 
above expounded, seem to have been accepted in Burma until JOH" 
the year 1894. On November 12 of that year there occurred 
the case of Mi San Hla Me v. Kya Tun (1), and the narrative is 
observable : " The two lower Courts have held that according to 
Buddhist law property cannot ascend where there are collateral 
heirs, and they have awarded plaintiffs claim. The general rule 
that property shall not ascend is laid down in the Manu Dham- 
mathat, Book 10, sections 1, 18, 19, but the rule is not without 
exceptions." (It may be noted that the " Manu Dhammathat " 
here referred to is simply the Manu Kyay.) The exception 
referred to in that case had reference to the separation of one 
from his adoptive brothers and sisters, and to an adopted son 
living with his adoptive mother. It is manifest that this so- 
called exception has nothing to do with the present broad and 
general case. And it is also clear that the law as above laid 
down was held to be the general law of Burma. 

Thereafter, however, a certain mischance arose by way of 
what is reported as an obiter dictum in the case of Maung Chit 
Kyive v. Maung Pyo (2) in the year 1895. The substantial ques- 
tion in the case is described as " whether the brothers and Bisters 
of the father of the deceased, Mah Pean, who was unmarried, 
have, under the rules of inheritance in the Dhammathats, a title 
to the estate of Mah Pean superior to any title of the defendant 
as stepfather living with deceased." Here it is also quite clear 
that the broad and simple question now to be determined was 
not before the Court. The stepfather was held to have no 
equitable claim, but in the course of the judgment there occurs 
this sentence : " The Buddhist law is opposed to the ascent of 
inheritance, but when it cannot go by descent the inheritance is 
allowed to ascend, first to the father and mother, and failing 
them, to the first line of collaterals, and in the absence of heirs 

(1) Printed Judgments (1893— (2) 2 Upper Burma BulingB (1892 
1900) 116. —1896) 184. 

L2 



Digitized by Google 



140 



INDIAN APPEALS. 



[L.R. 



Gone. 



J. c. in that degree, to the grandfather and grandmother and the next 
1914 line of collaterals." 
MabTnhin " ^ ne ^ r8 ^ nne °^ collaterals " is here meant the line of the 

BwiN father and mother, and it will be observed from this sentence 
u Sohwk that the true line of collaterals, namely, the sisters and brothers 
of the deceased themselves, appears to be excluded from the 
succession, although on each of the higher lines they are 
included ; that is to say, uncles and aunts would be preferred 
to the grandfather, although brothers and sisters would not be 
preferred to the father. Whatever may be said of this reasoning, 
at all events it is probably sufficient to observe that it is not 
applicable to the question in the present case, and it was not 
necessary to that decision. 

In 1898, however, the case of Ma Gun Bon v. Maung Po 
Kywe {\)vi2& tried, determining that the estate of a deceased 
step-parent or grandparent goes by descent to the step-children 
or grandchildren in preference to collateral relatives by blood. 
Again it must be observed that the broad and simple question 
now to be determined was not before the Court. Many citations 
are made from the Dhammathats, and, as generally happens, these 
texts appear to be somewhat inconsistent with each other, but 
whether they are so in reality or not is difficult to say. After 
examination the learned judge says: "From these various 
authorities and from the other Dhammathats of which there are 
printed translations, it is clear that, when the ascending line 
and the descending line fail, the collateral line succeeds, and 
probably brothers and sisters would be preferred in certain 
instances to parents." No indications are given of what this 
probability is, and it may be sufficient with regard to this 
authority to say that it does not cover the simple point now to 
be determined. 

The case of Ma E Dok v. Maung Ngwe Hlaing (May 18, 
1898) (2) was referred to. It was a case with reference to 
adoptive parents. Various texts were cited, concluding with 
s. 211 of the Attathanyepa Vannana, which says : " Where there 
is no younger brother or sister, then the property may revert or 

(1) 2 Upper Burma Rulings (1897 (2) 2 Upper Burma Rulings (1897 
—1901) 06. —1901) 109. 
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ascend to the elder members of the family, such as elder brothers, 
elder sisters, parents, or grandparents." The learned judge 
said : " Although the last-quoted text throws some doubt on the 
subject, there seems to be good authority for the rule that parents 
are entitled to inherit in the absence of direct descendants. 
There has been no argument on the point." The " good 
authority " here referred to appears to have been the cases just 
cited, and in their Lordships' judgment the last named case does 
not advance the proposition in any respect. 

Reference was also made to the case of Maung Shwe Bo v. 
MaungPya (February 27, 1899) (1), the head-note of which is this : 
" The Buddhist law is opposed to the ascent of inheritance, but 
when it cannot go by descent the inheritance is allowed to 
ascend, first to the father and mother, and, failing them, to the 
first line of collaterals, and in the absence of heirs in that 
degree to the grandfather and grandmother and the next line 
of collaterals." 

It is to be noted that 14 the respondents in this case were not 
represented by counsel and were unable to afford the Court any 
assistance in dealing with the difficult point of law involved." 
In those circumstances the judge, perhaps not unnaturally, 
accepted the Chit Kywe case as a guide, and with that their 
Lordships have already dealt. 

It is manifest that the clear and broad issue now to be deter- 
mined has never been the subject of judicial decision, and that 
no series of precedents can be relied upon in justification of the 
judgments of the Courts below. Out of respect to the judges, 
and in view of the embarrassments produced by the cases cited 
and by the conflict . among the Dhammathats, as well as o,f the 
importance of the general question being authoritatively settled, 
their Lordships have thought it right to make an independent 
investigation so as, if possible, to clear up the whole question. 
In the result they are of opinion that the right of the respondent, 
the father of the deceased, cannot be maintained as against the 
right of the appellant, her sister. 

Their Lordships will accordingly humbly advise His Majesty 
that the judgment of the Court below be reversed, and that the 
(1) Printed Judgments (1893— 1900) 624. 
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suit .stand dismissed, the plaintiff-respondent to pay to the 
appellant the costs of the proceedings here and in the Courts 
below. 

Solicitors for appellant : Arnould dc Son. 

Solicitors for respondent : Sanderson, Adkin, Lee & Eddis. 



PANA LANA PALANIAPPA Respondent. 

ON APPEAL FROM THE SUPREME COURT OF CEYLON. 



Practice — Cause of Action — Promissory Note — Considtration for Note — 
Separate Causes of Action — Ceylon Civil Procedure Code (Ordinance 2 of 
1889), s. 34. 

Sect. 34 of the Ceylon Civil Procedure Code, 1889 (which is in the 
same terms as the Indian Code of Civil Procedure, 1908, Order 2, 
r. 2), provides that every action shall include the whole of the claim 
which the plaintiff is entitled to make in respect of the cause of action, 
and that a plaintiff cannot afterwards sue for a part of the claim 
omitted from an action, or (without leave) for another remedy for the 
same cause of action. The respondent sued upon promissory notes, 
but the action failed owing to a material alteration in the notes. He 
afterwards sued to recover a part of the consideration for which the 
promissory notes had been given : — 

Held, that although the claims in the two aotions arose out of the 
same transaction, they were in respect of different causes of action, and 
that, consequently, the second action was not brought contrary to 8. 34 
of the Code and could be maintained. 



Appeal from a judgment of the Supreme Court of the Island 
of Ceylon (April 4, 1912) reversing a judgment of the District 
Court of Colombo (December 18, 1911). 

The appeal raised a question as to the effect of s. 84 of the 
Ceylon Civil Procedure Code, 1889, which section is set out 
in their Lordships' judgment. 

* Present : Lord Dunedin, Lord Shaw of Dunfermline, and Lord 
Moulton. 



PAYANA REENA 
Another . . . 
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The respondent in 1909 made a claim against the appellants J. c. 

for money received by them as the respondent's agents. This 1913 

claim was referred by the parties to two arbitrators. The p A ^^ A 

arbitrators found that the sum of Rs.28,224 was due, and that it _ Rken * 

oAM INATHAN 

was to be satisfied by the payment of Rs.224 in cash and by «• 
two promissory notes for Rs. 14,000 each. These terms were palaniappa. 
agreed to by the parties, the cash was paid and the promissory 
notes given. 

On October 18, 1909, the respondent commenced an action 
in the District Court of Colombo on the two promissory notes. 
At the trial it appeared that a material alteration had been 
made in the promissory notes by one of the arbitrators at 
the request of the respondent. The action was accordingly 
dismissed. 

On April 26, 1910, the respondent commenced (without the 
leave of the Court) a second action against the appellants 
claiming payment of two sums of Rs. 11,526 and Rs.771, two of 
the items of the aggregate award of Rs.28,224. 

On December 18, 1911, the District Judge dismissed the action 
on the ground that upon the facts as found by him the pro- 
missory notes were given in absolute discharge of the Rs.28,000 
due under the award. He also held that the action failed by 
reason of the provisions of s. 84 of the Ceylon Civil Procedure 
Code, 1889, being of opinion that the claim upon the notes and 
that made in the action were two remedies for the same cause of 
action. 

The Supreme Court, by its judgment delivered on April 4, 
1912, reversed this decision. The learned judges (Lascelles C.J. 
and Wood-Renton J.) held that the appellants had failed 
to discharge the onus of rebutting the presumption that the 
promissory notes were given in conditional payment, and 
further that the respondent was not precluded by the judgment 
in the previous action from bringing the present action. 



P. 0. Lawrence, K.C., H. E. Miller, and E. J. Samera- 
wickrame, for the appellants. On the evidence the District Judge 
rightly held that the two promissory notes were given in absolute 
discharge of the debt. If, however, the Supreme Court was 
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j. C. right in holding that the onus of rebutting the presumption 

1913 that they were only conditional payments was not discharged, the 

fatIna action fails owing to s. 84 of the Ceylon Civil Procedure Code, 

reena The respondent's cause of action was the failure to pay 

aAMINATHAN 

*. the money awarded ; the claim upon the promissory notes and 
Palaniappa. the claim for the sum awarded were merely different remedies for 
that cause of action. The Ceylon Code, in s. 5, contains a wide 
definition of " cause of action." There is no definition of that 
term in the Indian Civil Procedure Code, 1859, consequently 
the decisions upon s. 7 of that Code referred to in the judgment 
appealed from are distinguishable : Rajah of Pittapur v. Venkata 
Mahipati Surya(l) ; Amanat Bibi v. Imdad Husain.(2) 

[Their Lordships intimated that they were satisfied that the 
notes were given as conditional payment.] 

Cave, K.C., Dornltorst, K.C., and R. W. Lee, for the respondent. 
The claims in the two actions were in respect of separate causes 
of action and were not merely different remedies for the same 
cause of action. The provision at the end of s. 84 that an 
obligation and a collateral security for its performance shall be* 
deemed to constitute one cause of action indicates that where 
a promissory note is given in conditional payment of a debt 
there are two causes of action within the meaning of the section. 
[Wegg Prosser v. Evans (8) was referred to.] 

P. 0. Lawrence, K.C., in reply. 

1913 The judgment of their Lordships was delivered by 

Dec 16. Lord Moulton. The respondent is a money-lender carrying 
on business in Colombo, and the first appellant was for a time 
his agent and manager. He was at the same time carrying on 
business as a money-lender in partnership with the second 
appellant. 

For about three and a half years prior to June, 1909, the 
respondent was absent from Ceylon, and the first appellant 
carried on his business during his absence. On his return 
serious disputes arose between them. The respondent alleged 
that there was a large balance due to him from the first appellant 

(1) (1885) L. P. 12 Ind. Ap. 116. (2) (1888) L. R. 15 Ind. Ap. 106. 

(3) [1895] 1 Q. B. 108. 
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and also that the first appellant bad not credited the respondent J. c. 
with certain profits made by discounting promissory notes at 1913 
the banks for firms in which the second appellant was a partner. payana 
Ultimately all the parties to the present suit agreed that these ftA *ffSl A » 
disputes should be referred to two other money-lenders named r. 

I J ANA LANA 

Romanathan Chetty and Mutu Ramen Chetty, who, after the palaxiappa. 
completion of the investigation, drew up, on August 30, 1909, 
what has been termed " a receipt," which the appellants signed, 
the arbitrators witnessed, and the respondent accepted and acted 
upon. This document deals seriatim with seven sums thereby 
admitted to be due from the appellants to the respondent 
amounting in all to Rs.28,224, and it then proceeds as 
follows : 

" And this sum of Rs.28,224 we have this day settled with 
you in the following manner :— Rs.224 paid to you by us this 
day in cash, Rs.14,000 by an on demand promissory note, 
payable with interest on 15th September, and Rs.14,000 by 
another on demand promissory note given on the same date, 
payable with interest on 80th November, all aggregating to 
Rs.28,224. And this matter having been thus arranged and 
settled in respect of all the accounts between us, this receipt 
shall be the witness that there is no other claim against us by 
you or by us against you." 

Accordingly Rs.224 were thereupon paid by the appellants to 
the respondent, and two promissory notes, each for a sum of 
Rs.14,000, were handed to him. Their Lordships entertain no 
doubt that, although informally conducted, the proceeding was 
in the nature of an arbitration, and the so-called " receipt " 
expresses the finding of the arbitrators, and the mode in which 
it was to be performed. But the question whether or not it 
Bhould so be regarded is immaterial for the decision of the 
present appeal. The M receipt " given by the appellants, and 
accepted by the respondent, and acted on by both parties proves 
conclusively that all the parties agreed to a settlement of all 
their existing disputes by the arrangement formulated in the 
" receipt." It is a clear example of what used to be well known 
in common law pleading as "accord and satisfaction by a 
substituted agreement." No matter what were the respective 
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J. c. rights of the parties inter se they are abandoned in consideration 
1913 of the acceptance by all of a new agreement. The consequence 
Pay ana i g * na ^ when such an accord and satisfaction takes place the 
sab?inathan P" or "S nts °* fcne parties are extinguished. They have in fact 
PanaIana k 6611 excnan £ eal mr tne new rights ; and the new agreement 
Palaniappa. becomes a new departure, and the rights of all the parties are 
fully represented by it. 

There appears to be no doubt that it was the intention of all 
the parties that the sums for which the promissory notes were 
given should bear what is known as chetty interest, which is at 
a rate dependent on the current bank rate, and would in the 
present case have been between 6 per cent, and 7 per cent. But, 
probably by an oversight, no rate of interest was inserted in the 
promissory notes, and the respondent, without communication 
with the appellants, went to one of the arbitrators and persuaded 
him to alter both promissory notes by inserting therein 9 per 
cent, as the rate of interest. Though this was an irregularity 
of a grave kind, their Lordships do not understand that it was 
done with bad faith either on the part of the arbitrator or the 
respondent. It appears to have been the result of a misunder- 
standing, and accordingly their Lordships treat it as a material 
alteration innocently made. 

On October 18, 1909, the respondent commenced an action in 
the District Court of Colombo upon the two promissory notes so 
given to him. The appellants raised as a defence that a material 
alteration had been made in them, and on this ground the action 
was dismissed on February 8, 1910. 

On April 20, 1910, the respondent commenced the present 
action for the two sums of Rs.11,526 and Rs.771. These were 
two out of seven items referred to in the receipt, all going towards 
making up the total of Rs.28,224 which was the basis of the new 
agreement. The form of the plaint is such that it is clear that 
the respondent was attempting to assert in the action two 
of the claims which were included in the award and settled by 
the new agreement. This he was not entitled to do since they 
had been extinguished by the acceptance of the new agreement. 

At the trial of the action the District Judge found in favour 
of the appellants, on the ground that the two promissory notes 
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were given in absolute payment of the debt, and that, therefore, J. 0. 
no remedy remained to the respondent, excepting upon those 1913 
notes. On appeal, the judges of the Supreme Court held that pay ana 
the notes were only accepted as a conditional discharge, so that samVnathan 
they only amounted to payment if paid, and that, inasmuch as D . r \ 

xA^A L*ANA 

they had not been paid, the original debt of Rs.28,000 remained. Palaniappa. 
They accordingly allowed the appeal. It is from this decision 
that the present appeal is brought. 

Their Lordships are of opinion, as has already been stated, that 
the form of the claim was faulty inasmuch as the sole existing 
liability was under the agreement set out in the receipt. But 
they are also of opinion that the arrangement for the discharge 
of the amount found due by means of the promissory notes only 
expressed the mode of payment contemplated and arranged for 
at the time. This was essentially a matter of form only, the 
substance of the award being that the specified amount was 
actually due from the appellants to the respondent. Through an 
innocent act the promissory notes have become incapable of 
being enforced, and the appellants have availed themselves of 
this and have refused to pay the notes, so that payment in the 
form contemplated has failed. But this does not affect the sub- 
stance of the award or the basis of the arrangement, which was 
liability, and therefore it was open to the respondent to bring an 
action for the unpaid balance of the sum found due, i.e., for the 
amount of the promissory notes. He has brought his action for 
an amount less than this and based it on wrong grounds, but, on 
the other hand, the appellants omitted to raise their true defence 
in their pleadings, when there would have been an opportunity 
for the respondent to correct the grounds of his claim. 

The learned judge at the trial held that this action was barred 
by s. 34 of the Ceylon Civil Procedure Code, and counsel for the 
appellants relied strongly upon this section in the argument 
before us. On account of the importance of the point it is 
desirable to cite the section in full : " Every action shall include 
the whole of the claim which the plaintiff is entitled to make in 
respect of the cause of action ; but a plaintiff may relinquish any 
portion of his claim in order to bring the action within the 
jurisdiction of any Court. 
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J. C. M If a plaintiff omits to sue in respect of, or intentionally 
1913 relinquishes any portion of his claim, he shall not afterwards sue 
Payana i Q respect of the portion so omitted or relinquished. A person 
sashnathan en ^ e< * ^° more than one remedy in respect of the same cause 

r. of action may sue for all or any of his remedies ; hut if he omits 
Pana Lana 

Palaniappa. (except with the leave of the Court obtained before the hearing) 
to sue for any of such remedies, he shall not afterwards sue for 
the remedy so omitted. 

" For the purpose of this section an obligation and a collateral 
security for its performance shall be deemed to constitute but 
one cause of action." 

Their Lordships are of opinion that the learned judge took an 
erroneous view of the object and meaning of this section. It is 
directed to securing the exhaustion of the relief in respect of a 
cause of action, and not to the inclusion in one and the same 
action of different causes of action, even though they arise from 
the same transactions. The first part of the clause makes it 
incumbent on the plaintiff to include the whole of his claim in 
his action. The second portion makes it incumbent on him to 
ask for the whole of his remedies. The final paragraph, in their 
Lordships' opinion, is not intended to be an illustration of the 
foregoing provisions, but a substantive enactment, making an 
obligation and a collateral security for its performance (which 
would otherwise be two independent causes of action) one cause 
of action for the purposes of the section. 

Viewed thus, it is evident that a claim on the promissory notes 
and a claim for the amount found due under the award and for 
which payment was provided by the agreement are not the 
same cause of action, but are in truth inconsistent and mutually 
exclusive causes of action. So long as the notes were outstanding 
there was no right of action otherwise than upon the notes. It 
is therefore impossible, in their Lordships' opinion, to hold that 
the claim for the amount due was the same cause of action as the 
claim upon the notes and ought to have been included in the 
prior action. 

Their Lordships therefore think that justice will be done by 
treating the sum sued for as being part of the amount found due 
by the arbitrators, the payment of which was provided for by the 
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agreement and in respect of which the promissory notes were J. 0. 

given. They hold that, as such, it is recoverable by the respon- 1913 

dent, and that the appeal should be dismissed. But this amend- payana 

ment will entail the consequence that inasmuch as the respondent Sa J^athan 

ha8 sued for a part only of the total sum due he cannot bring a »■ 

. Pana Lana 

fresh action for the remainder. Palaniappa. 

Their Lordships will therefore humbly advise His Majesty 

that the appeal should be dismissed, but without costs. 

Solicitors for appellants : Blyth, Dutton, Hartley d Blyth. 
Solicitors for respondent : Holman, Birdwood dc Co. 



ARNOLD Appellant; J- 0* 

AND 191* 

THE KING-EMPEROR . . . . Respondent. Feb^ie, 18, 

19 25 26 27 * 

ON APPEAL FROM THE CHIEF COURT OF LOWER BURMA. % April 7. 

Practice of the Judicial Committee.— Criminal Proceedings— Appeal against 

Conxnction. 

The practice of the Judicial Committee with regard to appeals in 
criminal matters as laid down in Reg. v. Joy kitten Mocker jee (1862) 1 Moo. 
P. C. (N.S.) 272, and in Falkland Islands Co. v. Reg. (1862) 1 Moo. P. C. 
(N.S.) 299, has not been altered in any respect by the decisions in In re 
Billet (1887) 12 App. Cas. 459 and later cases. The Judicial Committee will 
not interfere with the course of criminal law unless there has been such 
an infringement of the elementary rights of an accused as has placed him 
outside the pale of regular law, or unless, within that pale, there has 
been so manifest a violation of the principles of natural justice that 
their Lordships are satisfied that both thoy themselves and, in the 
absence of the irregularity complained of, the local tribunal would 
have arrived at a result contrary to that which was come to. 

In the present case, held that thero was no misdirection or improper 
exclusion of evidence, and that the appeal should be dismissed. 

Appeal, by special leave, from a conviction and sentence by 
the Chief Court of Lower Burma (October 19, 1912) on a 
prosecution for defamation under s. 499 of the Indian Penal 
Code. 

* Present : Lord Shaw of Dunfermline, Lord Sumner, Lord 
Parmoor, Sir John Edge, and Mr. Ameer All 
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The appellant, who was the editor and one of the pro- 
prietors of a newspaper called the liar ma Critic, published 
at Rangoon, was charged with having defamed Mr. G. P. 
Andrew, a member of the Indian Civil Service, the Deputy 
Commissioner and District Magistrate at Mergui, by the 
publication in that paper on April 28, 1912, of two articles 
entitled " A Mockery of British Justice." 

Mr. Andrew as District Magistrate at Mergui had on August 21, 
22, and 23, 1911, held an inquiry in a case in which one Captain 
McCormick, a resident in the Mergui District, was charged 
under ss. 863 and 876 of the Indian Penal Code with the 
offences of the abduction and rape of a Malay girl. Mr. Andrew 
held that there had been no abduction and that the charge of 
rape was false, and he directed that the accused should be 
discharged. 

The charges made against Mr. Andrew in the articles in 
question were shortly to the effect that Mr. Andrew was an 
intimate friend of Captain McCormick and had conspired with 
Mr. Finnie, the District Superintendent of Police, to burke the 
inquiry in order to save their friend; that he conducted the 
inquiry in camera and improperly allowed bail ; that he permitted 
the employment of a partisan interpreter, who mistranslated 
the evidence ; that, by a trick, he deprived the complainants of a 
professional advocate ; and that the proceedings were a judicial 
farce, every rule and regulation being twisted in favour of the 
accused. Tbese (marges were accompanied by much abuse and 
vituperation. 

On June 11, 1912, proceedings were commenced against the 
appellant charging him with the offence of' defamation under 
s. 499 of the Indian Penal Code(l), and he was committed for 
trial at the sessions of the Chief Court. 



(1) Indian Penal Code, s. 499 : 
"Whoever, by words either spoken 
or intended to be read, or by signs, or 
by visible representations, makes or 
publishes any imputation concerning 
any person, intending to harm, or 
knowing or having reason to believe 
that such imputation will harm, the 



reputation of such person, is said, 
except in the cases hereinafter 
excepted, to defame that person." 

First Exception. " It is not defa- 
mation to impute anything which is 
true concerning any person, if it be 
for the public good . . . ." 

Second Exception. "It is not 
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The circumstances of the case and of the proceedings appear J. 0. 
from their Lordships' judgment. 19H 

The trial took place before the Chief Judge with a jury and absold 
proceeded from October 8 to October 19, 1912. Before the case Thb £ inq 
was opened the learned judge made some preliminary observations empkrob. 
as to the issues in the case as appearing from the magistrate's 
record ; he pointed out that a large number of witnesses had been 
summoned who had given evidence in the case against Captain 
McCormick, and said that before permitting these witnesses to 
be examined he should require to be satisfied that they could 
give evidence upon some matter in issue in the present case. 
The defence was rested upon exceptions 2 and 9 to s. 499, and 
more particularly upon the latter exception, but in the course 
of the trial, although exception 1 was not relied on, the charges 
against Mr. Andrew were reiterated and persisted in. The 
defence at the trial did not disclose what documents or materials 
the appellant had before him to justify the charges made. The 
learned judge, acting upon his observations above referred to as 
being made before the case was opened, excluded evidence which 
the appellant contended was material as shewing that the charges 
against Captain McCormick should have been sent for trial. 

The learned judge charged the jury at great length. He read 
portions of the articles complained of and said that it was not 
disputed that they contained prima facie defamatory matter; 
that the only question was whether the case came within one or 
more of the exceptions to s. 499, and that on this question the 
onus was on the appellant, under s. 105 of the Indian Evidence 



defamation to express in good faith 
any opinion whatever respecting the 
conduct of a public servant in the 
discharge of his public functions, or 
respecting his character, so far as 
his character appears in that conduct, 
and no farther." 

Ninth Exception. " It is not defa- 
mation to make an imputation on the 
character of another, provided that 
the imputation be made in good 
faith for the protection of the 



interests of the person making it, or 
of any other person, or for the public 
good." 

Sect. 52 : " Nothing is said to be 
done or believed in good faith, 
which is done or believed without 
due care and attention." 

Sect. 500: "Whoever defames 
another shall be punished with 
simple imprisonment for a term 
which may extend to two years, or 
with fine, or with both." 
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J. c. Act ; that the defence was rested not on the first exception bat 
1914 on the second and ninth; that the last-mentioned exception 
AttNOLD covered imputations of facts as well as of opinions or comments, 
Fhb £ ikq but that the expression of opinion and the imputation, of what- 
empbeoh. ever nature, must be made in good faith ; he directed then- 
attention to s. 52 of the Indian Penal Code as to the meaning of 
good faith and told them that they must consider whether the 
imputations were published after due care and attention had 
been exercised on the part of the writer. The learned judge next 
referred to passages in Odgers on Libel, dealing with the position 
of the Press and the question of " fair comment" in the English 
law of libel, reading to the jury, among other passages, the 
following : " The assertion of a fact is not a comment at all. If the 
words complained of contain allegations of fact which are denied 
by the plaintiff, and which the defendant cannot prove, there 
must be a verdict for the plaintiff. It is of no avail for the 
defendant to urge that he honestly believed them to be true." 
He then referred at length to the circumstances of the inquiry 
before Mr. Andrew and the evidence then given, and dealt in 
detail with the various specific charges made by the appellant. 
The learned judge concluded his charge as follows; "Now, 
gentlemen, consider this language and what I have told you are 
the limits of the rights of a newspaper writer, and you have to 
decide whether the use of such language, and the allegation of 
facts without justification, come within that right— the right to 
discuss fairly and bona fide the administration of justice as 
evidenced at the trial — to show error where error is committed 

on the part of the judge but not to impute corruption I 

have also told you what is the reasonable care which a writer of 
a newspaper must take in regard to the facts, and in regard to 
the matters which he writes about. It is now for you to consider 
these matters, and to decide whether the accused has satisfied 
you that he used the reasonable care that he ought to have used. 
If you are satisfied that he did and that he did not overstep the 
bounds of law, as I have explained and read to you, then you 
must acquit him. But if he has not satisfied you that he exercised 
such due care and attention before he committed himself to paper 
in this way, then it is your bounden duty to convict him." 
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The jury returned a unanimous verdict of guilty, and the J. c. 
Chief Judge sentenced the appellant to one year's simple imprison- i9H 
ment. The appellant was, however, released after having served 
four months' imprisonment. 



Sir R. Finlay, K.C., D. .4. Wilson, and Arthur Page, for the 
appellant. There are two main grounds upon which the conduct 
of the trial was irregular and prejudicial to the appellant. First, 
the Chief Judge in his charge to the jury read to them passages 
from Odgers on Libel and from English authorities there cited 
which would lead them to suppose that the law as to libel in India 
was the same as that in England, and that the defence of bona fide 
comment could cover only a mistaken opinion and not a misstate- 
ment of fact. Under exception 9 to s. 499 of the Indian Penal Code 
the defence of good faith extends to misstatements of fact as 
well as to matters of opinion. Secondly, the learned judge by 
his preliminary order or observations excluded evidence as to the 
charge against Captain McCormick which would have been 
relevant to the issue of good faith, but he nevertheless in his 
charge to the jury referred in considerable detail to the evidence 
given upon the inquiry before Mr. Andrew and from it deduced 
considerations adverse to the appellant's case. The evidence 
establishes that the appellant acted in good faith and for the 
public good within exception 9. The appellant is not now con- 
cerned with the truth or falseness of the charges against 
Mr. Andrew ; in either case he contends that he acted in good 
faith and that the case comes within exception 9. [The Indian 
Penal Code, ss. 361 and 862, the Criminal Procedure Code, 1898, 
ss. 203, 497 and 556, and Mayne's Criminal Law in India, 3rd ed., 
1904, par. 473, were referred to.] In Makin v. Attorney-Qsneral 
for New South Wales (1) the principle was laid down that where 
evidence has been improperly admitted the Judicial Committee 
will set aside a conviction except where it is impossible to 
suppose that the evidence wrongly admitted could have affected 
the verdict of the jury. The same principle applies where there 
has been, as there was in the present case, misdirection upon 
a material part of the case. [Reg. v. Gibson (2), Rex v. Dyson (8), 

(1) [1894] A. C. 57, at p. 70. (2) (1887) 18 Q. B. D. 537. 

(3) [1908] 2 K. B. 454. 
Vol. XLI. M 
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J. 0. Rex v. Stoddart (1), Bray v. Ford (2), Jfca; v. Norton (8), 
19H i» ^ Dillet (4), and Vaithinatha Pillai v. King-Emperor (5) were 
referred to.] 

/Sir Richards, K.C., and Dunne, for the respondent. There 
was no misdirection or wrongful exclusion of material evidence. 
The charge of the Chief Judge when read as a whole correctly 
and sufficiently directed the jury upon the question of " good 
faith" and the other issues. As was pointed out by Lord 
Alverstone C.J. in Rex v. Stoddart (6), every summing-up must 
be looked at in the light of the conduct of the trial. The learned 
Chief Judge was forced into referring to the facts of the original 
charge by the conduct of the defence, the charges against Mr. 
Andrew being reiterated by counsel at the trial. [The learned 
counsel dealt with the various questions of fact raised by 
the appellant's counsel and referred to the Indian Evidence 
Act, 1872, s. 105, as to the onus of proof.] Even if the 
complaints as to misdirection and as to the exclusion of 
evidence were justified, which they are not, it would not be in 
accordance with the established practice of the Judicial Committee 
to set aside the conviction. The judgments in Reg. v.Joykissen 
Mookerjee (7) and Falkland Islands Co. v. Reg. (8) shew how 
narrow are the limits within which the Board will interfere in 
criminal proceedings. The decision in In re Dillet (4) does not 
support the view that the Board will interfere merely on the 
ground of misdirection, whether as to fact or law, and later 
cases have not altered the principle. [Vaithinatha Pillai v. King- 
Emperor (9), Clifford v. King-Emperor (10), Lanier v. Rex (11), 
and Bir Bhan v. King-Emperor (12) were also referred to.] The 
Board will not interfere unless it is affirmatively shewn that sub- 
stantial and grave injustice has been done. It is not sufficient that 
a different result might have been arrived at. The decision in 

(1) (1909) 25 Times L. R. 612. (6) 25 Times L. R. 612, at p. 618. 

(2) [1896] A. C. 44. (7) 1 Moo. P. C. (N.S.) 272. 

(3) [1910] 2 K B. 496. (8) 1 Moo. P. C. (N.S.) 299. 

(4) 12 App. Cas. 459. (9) (1913) L. R. 40 Ind. Ap. 193. 
(6) (1913) L. R. 40 Ind. Ap. 193, (10) (1913) L. R. 40 Ind. Ap. 241. 

at p. 199. (11) [1914] A. C. 221. 

(12) (1913) 18 Calc. W. N. 22. 
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Makin v. Attorney -General for New South Wales (1) turned upon J. c. 
the construction of the Colonial statute under consideration, and i9H 
not upon the practice of the Board in criminal appeals. The arnoi.d 
authorities cited as to the practice of the Court of Criminal The j. jNa 
Appeal have no bearing. In the present case as to part of the Empkrob. 
charge against the appellant there was no defence upon the facts, 
and consequently a conviction was inevitable, since a charge 
of defamation must be justified in its entirety : Reg. v. 
Newman. (2) 

Sir R. Finlay, K.C., in reply. The decision in In re Dillet(S) 
shews that the Board will set aside a conviction where there has 
been a misdirection upon a question vital to the case, and will 
not in that case consider whether the evidence would support 
the result arrived at. In Makings Case (4) the fact that there was 
" ample evidence " to support the conviction was not considered 
as disposing of the question. [The Indian Criminal Procedure 
Code, 8. 537, and Wafada Khan v. Queen-Empress (5) were also 
referred to.] 

The judgment of their Lordships was delivered by 1914 

Lord Shaw of Dunfermline. By leave granted by His April 7. 
Majesty in Council this appeal is brought from a conviction of 
and sentence upon the appellant by the Chief Court of Lower 
Burma, pronounced on October 19, 1913. The charge was 
one of defamation or criminal libel, and the prosecution was 
laid under the 21st chapter of the Indian Penal Code. In that 
chapter s. 499 gives a definition of defamation, and sets forth 
categorically no fewer than ten exceptions, any one of which 
forms a proper defence to the charge. By s. 500 it is provided 
that the punishment of defamation shall be '* simple imprison- 
ment for a term which may extend to 'two years, or with fine, 
or with both." 

The appellant was charged with having defamed Mr. G. P. 
Andrew, Deputy Commissioner and District Magistrate of Mergui, 
by the publication of two articles in the Burma Critic, a Rangoon 

(1) [1894] A. C. 57. (3) 12 App. Cas. 459. 

(2) (1853) 1 E. & B. 558. (4) [1894] A. C. 57, at p. 68. 

(5) (1894) I. L. R. 21 Calc. 924. 

MS 
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J. 0. newspaper, on April 28, 1912. These articles were entitled " A 
19H Mockery of British Justice." 
Abnold Arnold has had experience as a journalist ; and it appears 

The King- ^ rom the proceedings that he was at one time the chief editor of 
Empei ob. the Rangoon Times. He ceased to be editor of that journal 
at the end of September, 1911, and in January, 1912, he was 
registered as one of the proprietors and the editor of the Burma 
Critic. The articles bear witness to the writer's possession of 
great invective and declamatory power ; and it ought to be said 
at once that his motives have not been challenged except in so 
far as that is necessarily involved in the contention that he 
published serious libels and did so otherwise than in good faith. 

The proceedings against him were initiated on June 11, 1912, 
by Mr. Andrew, the District Magistrate already mentioned. On 
October 3, 1912, the trial of the case began before Sir Charles 
Fox, the Chief Judge, with a jury. It was protracted and lasted 
from October 3 to 19. On the latter date the jury returned a 
unanimous verdict of guilty, and a sentence of one year's simple 
imprisonment was pronounced. The Board were informed that 
after the appellant had undergone four months' imprisonment, 
the remainder of the sentence was remitted. 

Their Lordships listened to a lengthy argument in support of 
this appeal, during which the entire history of three stages of 
proceedings or sets of circumstances was discussed. These were, 
first, the details of the conduct of one McCormick, a planter, who 
was charged with having abducted and committed rape upon a 
Malay girl of about eleven years of age ; secondly, the conduct and 
proceedings of Mr. Andrew as District Magistrate at the investi- 
gation which was conducted before him into this charge and 
which ended in his declining to commit McCormick for trial ; and 
thirdly, the proceedings at the trial in the present case. 

From one point of view the discussion might have been 
greatly shortened by the exclusion of the consideration of the 
first two elements mentioned. But their Lordships were 
unwilling, in view of the importance which is said to attach to 
the appeal, to adopt any step which would appear to prevent 
the fullest statement by the appellant's counsel of his entire 
position. And secondly, it has to be admitted that Sir Bobert 
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Finlay was justified in his observation that, although there was J. c. 
no justification of the libel pleaded, still the circumstances iyu 
demanded a prolonged investigation on this other issue, namely, Arnold 
whether the appellant, from the materials placed before him The k, ng . 
when he wrote the libel, was acting in good faith. If he did so Empkror. 
act he would stand within the exception under the Indian Penal 
Code, and the libel, otherwise unjustified, would be excused by 
statute. In these circumstances the fullest investigation was 
permitted to take its course. 

It is now important to see what are the provisions of the Penal 
Code which apply to the case. " Whoever," says s. 499 of the 
Indian Penal Code, " by words either spoken or intended to be 
read, or by signs, or by visible representations, makes or 
publishes any imputation concerning any person intending 
to harm, or knowing or having reason to believe that such 
imputation will harm, the reputation of such person, is said, 
except in the cases hereinafter excepted, to defame that person." 
Of the ten exceptions under the section three were mentioned. 
The first exception is in these terms : " It is not defamation to 
impute anything which is true concerning any person, if it be for 
the public good that the imputation should be made or 
published. Whether or not it is for the public good is a 
question of fact." It was admitted by the counsel for the 
appellant at their Lordships' Bar that their client claimed no 
benefit under this exception : he did not suggest that the series 
of libels or any one of them was true ; on the contrary, all of 
them in so far as they were assertions of fact were admitted to 
be false. 

In point of form the same course was taken in the Court 
below. But while this was so and while the plea of Veritas was 
not openly or plainly made, their Lordships regret to observe 
that surreptitiously it did appear and reappear in the case by 
way of repeated innuendo. It may be as well to bring this 
matter to a point at once. In Sir Charles Fox's charge to the 
jury this passage occurs : " You will observe that under the 
first exception the only question, apart from the question of the 
public good, that could arise was whether what had been said 
was true or not. Now it is noticeable that the defence does not 
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J. C. rely on that exception, although up to the end we have had it 
19H reiterated that what was said was true." Upon being questioned 
Arnold ^be learned counsel for the appellant frankly admitted that 
Fhe King ^ e exce P^ on was n0 * i m point of fact pleaded as a defence, 
Emperor, and their Lordships do not understand that they disputed 
that the learned Chief Judges statement of what occurred 
at the trial by reiterated innuendo was correct. It was open 
to the appellant to defend his utterances as true. But he 
declined to take that course. Their falsehood stood as an 
admission in the case, the words themselves being so plainly 
of a libellous character. This part of the case may accordingly 
be definitely dismissed. 

The second exception is in these terms : "It is not defamation 
to express in good faith any opinion whatever respecting the 
conduct of a public servant in the discharge of his public 
functions, or respecting his character so far as his character 
appears in that conduct, and no farther." The distinction 
between this and the first exception is that the former deals with 
allegations of fact, and this second exception deals with the 
expression of opinion. This also has nothing to do with the 
ca^e as it now stands, because it was, as it must be, admitted that 
tue articles do not confine themselves to expressing an opinion 
as to the conduct of Mr. Andrew, but in much detail made definite 
defamatory allegations of fact against him. 

It is accordingly upon the ninth exception that the determina- 
tion of the present appeal solely depends. That is in these 
terms : " It is not defamation to make an imputation on the 
character of another provided that the imputation be made in 
good faith for the protection of the interest of the person making 
it, or of any other person, or for the public good." In connection 
with this exception it is necessary to take its language along with 
that of 8. 52 of the Penal Code, which is to this effect : " Nothing 
is said to be done or believed in good faith, which is done or 
believed without due care and attention." 

Notwithstanding the elaboration of the arguments and the 
introduction of much matter affecting the conduct of McCormick 
and the conduct of Mr. Andrew, it was accordingly this question, 
and this question only, which the jury charged by Sir Charfes Fox 
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had to try, namely, whether in publishing the libels admitted to J. c. 
be false Mr. Arnold did so in good faith because he believed 1914 
them to be true, having given due care and attention to seeing Arnold 
that they were so. If the jury were satisfied that he did give £ jnc 
that due care and attention, and that he acted in good faith, then Emperor. 
the exception formed a good defence, and the accused would be 
found not guilty. If, on the other hand, they were not so satis- 
fied, then no course, according to the Indian criminal law and 
the Indian Evidence Act, was open to them but to negative the 
exception and to find the accused guilty. No question is made 
that each of these propositions is sound. 

It is contended, however, by the appellant that in the course 
of the charge there was misdirection by the judge, and that the 
jury '8 minds were diverted from this, which it was admitted was 
the true and only issue, to other questions. What were these ? 
They were the very things which the prisoner's counsel had 
throughout the trial insisted on introducing, namely, the question 
of the conduct of McCormick and of Mr. Andrew, the narrative as 
to Mr. Andrew being accompanied by the suggestion that it was 
after all indefensible and corrupt. Their Lordships recognize 
that this mode of conducting the defence, which it appears to 
have been difficult to repress, was not unlikely to lead to con- 
fusion ; but it is at least satisfactory to find that the learned 
judge in charging the jury made no mistake in stating what the 
true issue was. It is admitted by the appellant's counsel that 
this is so. " What you will have to consider," said the learned 
judge to the jury, " is whether the imputations in these articles 
were published in good faith, after due care and attention had 
been exercised on the part of the writer of them. What is 1 due 
care and attention ' must depend on the circumstances of each 
particular case." It is also fair to the learned judge to say that, 
while he felt constrained — a course which, in view of the conduct 
of the defence, is not to be wondered at — to go with some fulness 
into a narrative of fact, he concluded his charge to the jury by 
bringing their minds directly back to the exact issue which they 
had to try. He did so in this language : " It is now for you to 
consider these matters, and to decide whether the accused has 
satisfied you that he used the reasonable care that he ought to 
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J. C. have used. If you are satisfied that he did, and that he did not 
r.i M overstep the bounds of law as I have explained the law to you, 
Arnold ^ ien J ou must acquit him, but if he has not satisfied you that 
Thk King- nas exerc i se( l 8Ucn ^ ue care aQ d attention before he committed 
Fmpkhor. himself to paper in this way, then it is your bounden duty to 
convict him." 

Before the exception and the alleged misdirection of the jury 
are dealt with, it is expedient to state what the libel contained. 
Being headed " A Mockery of British Justice," after a con- 
siderable amount of inflammatory matter, it proceeds to " speak 
out against those officials who have forgotten their duty and 
have dared to trifle with the fair fame of England." Having 
made these very serious allegations the appellant added : " The 
facts before us indicate that he (Mr. Andrew) conspired with 
Mr. Finnic " (the District Superintendent of Police) " to burke 
the case ; that he conducted it in camera ; that he refused to 
heed the protest of the complainants that the interpreter 
employed was a paid parasite of McCormick, and did, in fact, 
deliberately mistranslate ; that of the witnesses for the prosecu- 
tion only those called by the District Superintendent of Police, 
and not even all of them, were allowed to give evidence ; that in 
a word the whole inquiry was an outrageous make-believe and a 
mockery of what he is nominally representative, the fair play 
and judicial honour associated with the name of England. By 
what looks like the meanest of tricks, the unfortunate com- 
plainants were unrepresented by any lawyer at this judicial 
farce." 

It would serve no good purpose to cite further from the libels ; 
they mention disgusting details and incriminate other officers 
besides Mr. Andrew, as engaged in a corrupt plot. They contain 
not one, but a series of libels of the grossest character. These 
libels were at least seven in number. First, of conspiracy with 
Finnie to prostitute justice by saving McCormick. Secondly, of 
having, apparently knowingly and as part of the partisanship, 
bailed out McCormick for a non-bailable offence. Thirdly, of 
having misled the Malay girl, her parents and friends, by leaving 
them without professional advocacy, which they had been led to 
expect. Fourthly, of having perverted the course of truth by a 
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partisan interpreter. Fifthly, of having tried the case in camera. - J. c. 
(Very little was made of this in argument.) Sixthly, of not 19H 
having called certain witnesses in the inquiry ; and seventhly, Arnold 
of Mr. Andrew having heard the case knowing that certain Thb £, no . 
people objected to his doing so. Empbrob. 

Of these libels the first was the real basis of all. It imputed 
corruption. Several of the others might not appear, but for 
their resting upon that basis of corruption, to be of so serious a 
type. But in their Lordships' opinion this cannot be said of 
the third and fourth, for if it were true that the magistrate had 
designedly deprived the complainants of legal assistance, and 
provided them with a false interpreter, then such wicked 
conduct would not only be itself indefensible but would colour 
all the rest. Upon fehe whole it cannot be denied that if any 
substantial part of this defamation was true, it meant ruin to 
the career of Mr. Andrew and any others engaged in conspiring 
with him as alleged. 

The points put forward in the appellant's favour as establish- 
ing that although the charges were false yet he was excused by 
statute because he believed them bona fide and had given due 
care and attention to their truth were substantially three. In 
the first place it was urged that he relied upon a letter published 
with the signature of " Vigilance," and addressed to the Rangoon 
Times. It is dated August 31, 1911, and at that time the 
appellant was connected with that paper. It contains a long 
narrative incriminating McCormick and also Mr. Andrew and 
others. 

The second element proponed in support of Mr. Arnold's 
good faith is of a different and an important character. It is 
this : In the district of Tenasserim referred to, the position of 
sub-divisional magistrate was occupied by Mr. Buchanan. It is 
alleged that Mr. Buchanan had been on unfriendly terms with 
McCormick, but their Lordships do not think that there is any- 
thing substantial in this allegation, and they further think it 
right to put on record their opinion, which is in entire concur- 
rence with that of the Chief Judge, that Mr. Buchanan in hia 
investigations and conduct was actuated by entire good faith. 
Although his conclusions and suspicions may have been erroneous, 
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j. c. their Lordships see no reason to think that from beginning to 
iyu ' end he did not act in accordance with the best traditions of the 
Arnold service. He had been absent on leave from the middle of April 
[•heKikq. *° aD °ut ttie middle of May, 1911, and on his return he heard 
Emperor, rumours of misconduct by McCormick. Towards the end of June 
Mahomed Din, who had had l6gal differences with McCormick, 
made allegations which amounted to a charge that the crimes of 
abduction and of rape had been committed. Mr. Buchanan him- 
self made inquiries and came to the conclusion that McCormick 
should be put upon his trial. It is a point in the accused's 
favour that the sub-divisional magistrate thought that there was 
a case for committal. 

The third point in these protracted proceedings, which is more 
important than either of the foregoing in support of the conten- 
tion that the writer of the libels believed them to be true, is the 
admitted conduct of McCormick himself. Their Lordships do 
not attach much weight to the question of abduction, because it 
appears to be the case that the child had formerly lived in 
McCormick 'a house for a short period, and the evidence is some- 
what confused as to the conduct of the mother of the child in 
regard to her absence from the house. But the allegation made 
by McCormick was that he had been informed that this child was 
suffering from gonorrhoea, that he had taken her to his house, and 
himself (there being a hospital eight miles away) had personally 
examined her, and had then passed her on for treatment by the 
mistress of one of his male servants. Their Lordships find 
themselves in entire agreement with the learned judge when he 
says : " It is not surprising that there should be indignation and 
hot feeling on the part of the sympathizers with the mother of 
the child Aina, and good reason for feeling of indignation at some 

of the conduct — the admitted conduct— of .McCormick 

However strong his inclination for amateur doctoring may have 
been, there could have been no justification for that. It was a 
thing that no man with a proper sense of decency should have 
done." 

Although accordingly it is no part of the submission of the 
counsel for the appellant at their Lordships' Bar that McCormick 
waB guilty, their Lordships think it is an element relevant to the 
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consideration of whether Mr. Arnold was acting in good faith in J. C 
these libels to shew that he believed that McCormick's own I914 
admissions would have justified his committal for trial. Arnold 
The last matter which their Lordships reckon to be a perfectly Thb r ^ JVQ 
relevant one in the category of elements in the case which bore Emperor. 
upon the point of the accused's good faith was this. Importance 
is attached to a pronouncement by the magistrate. After investi- 
gating the facts, and declining to commit, he went on to say 
that in his opinion McCormick's conduct was pure and philan- 
thropic. Their Lordships cannot agree with such an opinion, 
and their views coincide with those of the Chief Judge upon that 
subject. 

They are of opinion that there were thus several elements in 
the case which were all with perfect propriety submitted to the 
jury in support of the defence. Their Lordships, however, do 
not attach so much importance to the other allegations. That 
as to bail having been granted to the accused rests on a slender 
foundation. It is held by the judges on the spot, and it was 
proved to be also the opinion of the civil authorities, that the 
discretion of granting bail applied to this case. It was evidently 
a case, unless forbidden by statute, for discretion being exercised, 
and it would rather appear to their Lordships, looking to the great 
distance to be traversed before the authority claimed by the 
appellant as requisite for granting bail could be obtained, that 
much practical hardship would ensue to prisoners unless such a 
discretion existed. They are not prepared to say that the 
humane view which was taken of an accused's rights was mis- 
taken. It is unnecessary in this case to decide or dwell upon 
the point, because their Lordships' opinion is very clear to the 
effect that this difficult and delicate point of law could never 
have been viewed as a substantial element weighing with any 
reasonable writer in justification of his belief in the truth of the 
libel. The same observation applies to the other elements in 
the case which need not be entered upon but all of which have 
been fully considered. Their Lordships are of opinion that a 
fair and statable case in support of the statutory defence and of 
the belief in the wickedness of Mr. Andrew was put forward on 
the points which have been already enumerated, but that no 
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J. 0. others were of any real weight. In putting forward, however, 
19H the points mentioned, their Lordships think that a case was 
Arnold made which demanded an answer. 

rms King- Such an answer was given, and it also was both fair and 
Emperob. statable. In the first place a serious and weighty reply was made 
on the subject of the letter signed " Vigilance." It was not con- 
fined to the remark that the letter was no valid excuse for a 
belief in gross slander. The points proved were these : When 
that letter was received by the Rangoon Times a most proper 
course was taken, and that with the appellant's knowledge. It 
was forwarded by Mr. Stokes, the assistant editor, to the Chief 
Secretary to the Government of Burma, so that there might be 
official confirmation of its allegations prior to its being published. 
These allegations were examined into, and on October 31 the 
Chief Secretary wrote stating that the Lieutenant-Governor had 
caused inquiry to be made and had found that the allegations 
against the officers were without foundation. By this time the 
appellant had ceased to be editor of the Rangoon Times, but on 
November 2, 1911, Mr. Stokes forwarded a reply to the Chief 
Secretary stating that the incident, so far as the Rangoon Times 
was concerned, was closed. This was not so, however, with 
regard to the appellant, for in the following spring, namely, on 
March 7, 1912, an article appeared in the Burma Critic, of which 
he was then editor, entitled " Alleged Grave Scandals in 
Tenasserim." On inquiry being officially made of the appellant, 
asking for particulars, the answer given was that the case 
referred to was that inquired into and disposed of in the previous 
autumn. The appellant's attention was at the same time called 
to the fact that Mr. Stokes had accepted the reply of the 
Lieutenant-Governor. All this took place before the libels in 
question were published. 

Their Lordships cannot see their way to hold this part of the 
appellant's case to be satisfactory. An investigation in the 
department of a Lieutenant-Governor of great experience 
having resulted in exonerating Mr. Andrew from blame, the 
appellant assumed the grave responsibility for reopening the 
matter. He gave the authorities no inkling of any fresh 
information which had come to his hand, and in answer to their 
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inquiry he simply stated that it was the old incident which he J. C. 
was reviving. Up to the present the appellant has not given at 19H 
their Lordships' Bar or in any Court any statement of any fresh Arnold 
facts which he had discovered. This circumstance was, in their Thb g 1N0 . 
Lordships' opinion, well worthy of consideration by the jury. Emperor. 

In the second place, both judge and jury had seriously to con- 
sider the attitude of Mr. Arnold himself. He neither defended 
the articles as true nor did he give any assistance on the subject 
of what were the actual things upon which he founded his own 
beliefs nor finally upon what the steps were, if any, which 
he took to investigate their truth before giving them to the 
public. Thus, although the true issue in the case was as to his 
own bona fides and the care and attention which would verify 
that, Mr. Arnold's action when charged gave no help to the Court 
and must to some extent have embarrassed even his own defence. 
Having admitted that he assumed responsibility for the articles, 
he was asked by the magistrate as follows : " Q. Do you wish 
to make any explanation of your position in the case as to 
your bona fides, &c. ? (I pointed out to the accused 
that, under section 105, the burden of proof lies upon him.) " 
" A. No. I have nothing to say. Every one, from the Lieutenant- 
Governor downward, knows my character, and I leave it at 
that." But of course it was quite impossible to leave it at 
that, because the libels were there, in all their number and 
seriousness ; the charge was made under the statute, and the law 
had prescribed that the author of such libels could only be 
excused by shewing good faith after due care and attention. It 
is not in accordance with the due or proper administration of 
justice for an accused to brush all the statutory regulations 
affecting his position aside in this manner. The attitude of the 
accused may well have been considered by the jury rather 
destructive than helpful to the defence set up. 

In the third place, this has to be borne in mind. Every officer, 
judicial or administrative, who investigated this case, except Mr. 
Buchanan, had agreed with the conclusion at which Mr. Andrew 
had arrived, namely, that the charge should be dismissed. This 
circumstance was one peculiarly suited for the appraisement of a 
local jury. 
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J. C. The next circumstance in the case is one to which their 

1914 Lordships do not conceal that they attach serious importance. 

Arnold They were moved by the allegation that the prosecutors and 

v ' those in that interest were alleged to have been led on to the 

1 HE K I NG * 

Empkrob. trial by Mr. Andrew, and that Mr. Andrew had wickedly con- 
spired suddenly to leave them in the lurch without an advocate 
and to furnish them with a false interpreter. This allegation 
was, as it turned out, not only untrue, but was, as was made 
abundantly clear at the trial, particularly cruel. Letters were 
produced shewing that instead of Mr. Andrew having taken up 
such an attitude, his desire, and indeed his endeavour and 
entreaty, throughout were that in the inquiry before him an 
advocate should be employed for the prosecution, and should, 
moreover, be paid by the Government. Letter after letter 
was written to this effect — to engage a pleader. On August 8, 
1911, Mr. Andrew had intimated to Mr. Buchanan that he would 
engage an advocate to prosecute, and that his presence and the 
presence of Mr. Sherard, the investigating officer, would also be 
required. On the 4th he specially wrote to Mr. Buchanan, 
u Can you bring up interpreter trusted by all parties ? Ask com- 
plainants to choose between " two advocates named " to conduct 
their case." On the 7th, Mr. Buchanan having been unable to 
get such an interpreter, but having stated that the complainants 
wished to consult a certain vakil in Rangoon before choosing a 
lawyer to conduct the case, Mr. Andrew wrote to Mr. Buchanan, 
" Kindly do so, and name advocate early. As regards interpreter, 
your Court interpreter must come along to assist at any rate." 
On the 10th sanction was asked to engage Mahomed Ayoob " on 
the terms he asks." It most clearly appears from the letters 
that the arrangement as to legal assistance broke down, because 
upon August 12 the Commissioner at Mergui declined to sanction 
the proposal to retain an advocate, he having demanded of Mr. 
Andrew to state whether he thought the charges could be sub- 
stantiated, and Mr. Andrew having stated in answer to this diffi- 
cult question that he thought the abduction charge alone could 
be made out. In short the refusal to provide an advocate was 
made neither by Mr. Andrew nor by connivance or consent of 
Mr. Andrew, but in spite of him. With regard to the interpreter 
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it should also be added that Mr. Andrew's anxiety upon J. c. 
that subject was manifest, and it was entirely in the right 19U 
direction. Mr. Buchanan objected to one Chean Gee and he Arnold 
recommended Musaji. As mentioned, Mr. Andrew wanted an XHK £ INa _ 
" interpreter trusted by all parties " and Musaji, Mr. Buchanan's Bmpebor. 
nominee, was employed. Mr. Buchanan was present at Mergui 
during the investigation and he made no objection to this. There 
was, of course, no proof that a single word was interpreted 
falsely. In their Lordships' opinion these two parts of the libel 
were very gross, and they can see no justification for the 
proposition that the appellant had any reasonable ground for 
believing them to be true. 

It does not appear that in any view of the case there could have 
been a defence under the statute in regard to these substantial 
portions of the libellous matter, and the case of Reg. v. Newman (1) 
was founded upon to this effect. But their Lordships are very 
anxious, however, not to have the case disposed of on what may 
be considered a narrow ground. They take these points as 
included in the sum of the matter to be considered before the 
jury as relevant to the general case of Mr. Arnold's justification 
on the ground of having, after due care and attention, and so in 
good faith, believed that these things were true. 

One final matter has, however, to be kept in view. Some of 
the letters last cited were undoubtedly not before Mr. Arnold 
when he wrote the libels. But they were before him in the course 
of his trial. In their Lordships' opinion, when it was discovered 
that the truth with regard to Mr. Andrew had not been that in 
these particulars he wickedly conspired to defeat justice, but that 
he was, on the contrary, anxiously endeavouring to secure that 
justice should be furthered and guarded, then the duty of the 
accused, Mr. Arnold, was plain. Their Lordships make every 
allowance for the heat of advocacy which, as noted by the Chief 
Judge, seems to have been great in this case. But when a gross 
mistake of that kind on a matter of fact, the truth of which 
when exposed would have ruined any administrative or judicial 
officer's career, was discovered, the libel should not have been 
adhered to for a moment. The mistake should have been 

(1) 1 E. & B. 658 
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J. c. acknowledged and an apology tendered. This was not done, but 
1914 upon the contrary the case was conducted to its close upon the 
Arnold footing that an unstated defence was the real and good defence, 
[■he King- nam 6ly, that the libels and all the libels were true. Nobody is 
Emperor, to be blamed in these circumstances for thinking that the plea 
of good faith on the part of Mr. Arnold had sustained a serious 
shock. 

The speeches of the learned counsel for the accused have not 
been printed, but their Lordships had the advantage of hearing 
Mr. Wilson, who had been in communication with those engaged 
in the case and who informed their Lordships that the views 
presented by the senior and junior counsel for the appellant 
somewhat diverged. It is, however, unnecessary to labour this 
matter, because no doubt was thrown upon the narrative of the 
proceedings given by Sir Charles Fox in his charge. There is 
enough disclosed in the case to shew that no light task was 
thrown upon the judge in disentangling relevant from irrelevant 
topics and in presenting the true issue to the minds of the jury. 
The real objection taken at their Lordships* Bar to this charge 
was that the jury were misdirected in this sense, and that the 
narrative of the learned judge must have left the impression 
upon the mind that Mr. Andrew had not acted wickedly as the 
libel alleged. But it was, looking to the advocacy, necessary for 
the learned judge to state his own view, and their Lordships do 
not see anything in the charge to give countenance to the idea 
that he withdrew this question from the jury or from their pro- 
vince. With a large portion even of the narrative their Lordships 
see no occasion to quarrel. Some portions of it here and there 
might be the subject of difference of opinion. 

A charge to a jury must be read as a whole. If there are 
salient propositions in law in it, these will, of course, be the 
subject of separate analysis. But in a protracted narrative of 
fact, the determination of which is ultimately left to the jury, it 
must needs be that the view of the judge may not coincide with 
the views of others who look upon the whole proceedings in black 
type. It would, however, not be in accordance either with usual 
or with good practice to treat such cases as cases of misdirection, 
if, upon the general view taken, the case has been fairly left 
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within the jury's province. Their Lordships do not say that upon j. c. 
any particular in this case they would differ from the views laid it>u 
down by Sir Charles Fox, but these observations are made in ak^^ 
order to discountenance the idea that in the region of fact, unless * 
something gross amounting to a complete misdescription of the Empebob. 
whole bearing of the evidence has occurred, this Board will 
interfere. The separate and peculiar position of this Committee 
under the Constitution will be afterwards dealt with. 

Their Lordships regret to find that there appeared on the one 
side in this case the time-worn fallacy that some kind of privilege 
attaches to the profession of the Press as distinguished from the 
members of the public. The freedom of the journalist is an 
ordinary part of the freedom of the subject, and to whatever 
lengths the subject in general may go, so also may the journalist, 
but, apart from statute law, his privilege is no other and no 
higher. The responsibilities which attach to his power in the 
dissemination of printed matter may, and in the case of a con- 
scientious journalist do, make him more careful ; but the range 
of his assertions, his criticisms, or his comments, is as wide as, 
and no wider than, that of any other subject. No privilege 
attaches to his position. 

Upon the other side it would appear from certain observations 
of the learned judge that this false and dangerous doctrine may 
have been hinted at, that some privilege or protection attaches 
to the public acts of a judge which exempts him, in regard to 
these, from free and adverse comment. He is not above criticism, 
his conduct and utterances may demand it. Freedom would be 
seriously impaired if the judicial tribunals were outside of the 
range of such comment. The present case affords a good 
illustration of what is meant. "When the examination before 
Mr. Andrew concluded with his declaration that in his judgment 
the action of McCormick was pure and philanthropic, the whole 
trial would seem to have been laid open to searching and severe 
observations, and no blame could be attached to these. But 
when the criticism was converted into an attack upon the 
magistrate as a conspirator against justice, a traitor to his oath, 
a trickster, a man who had manoeuvred his procedure so as to 
defeat truth and protect an associate, then, of course, it is for 
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J. C. the person who has uttered these things to justify them, or, under 
1914 the Indian Penal Code, to establish affirmatively that he believed 
a k sold them to be true, and that on reasonable grounds. On both of 
The King- tnese mft tters last mentioned the learned judge seems to have 
Emperor, properly directed the jury. 

This also has to be said. A large part of the criticism directed 
against the charge of the learned judge in this case was to the 
effect that the narrative of the proceedings led up to the conclu- 
sion inevitably that Mr. Andrew was innocent of the wicked 
dereliction of duty which was alleged. If it was so, the result 
upon the case is somewhat remarkable. For then the charge 
had in fact impressed the jury's minds with the innocence of 
Mr. Andrew, and it is that very innocence which is in the fore- 
ground of the admissions made in this case. The foregoing 
narrative in this view might have been spared, because it is now 
seen that nearly all, if not all, of the items in the narrative which 
are said to constitute misdirection are parts of a narrative which 
leads to a conclusion that that is in accordance with fact which 
has all along been admitted to be true. 

It is here that the peculiarity of the procedure becomes evident, 
for the narrative thus criticized was undoubtedly, as it appears 
to their Lordships, the narrative given by the learned judge to 
the jury in order to counteract an improper use which was being 
made of the procedure. While the truth of the libels was not 
asserted formally, and while the admission of their falsehood was 
formally granted, an endeavour was repeatedly made to withdraw 
all this and to persuade the jury to take all that was asserted as 
true. Such things may occur ; but it is the duty of judges to 
put what check they can upon them, and in the present case 
their Lordships see no occasion to think that the learned judge 
failed to exercise that duty with propriety. 

From what has been said it will, their Lordships think, 
clearly appear that there was material before the jury on both 
sides of this case, and that the determination was on a subject 
peculiarly within the jury's province. In their Lordships' 
opinion the case was not improperly withdrawn from the jury's 
domain on fact, and they were not misdirected in law. But 
even if it were conceded that upon a meticulous examination of 
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the judge's charge or conduct of the case certain flaws could j. c. 
be discovered, it is the duty of their Lordships to consider the 191 4 
special position and function of the Board in criminal cases as Arnold 
the advisers of the King. The frequency of applications made The k ino< 
to the Board for leave to appeal against the judgments of empekor. 
criminal tribunals in various parts of the Empire, as well as the 
thoroughness with which the powers and practice of the Judicial 
Committee were discussed in this case, inclines their Lordships to 
make a deliberate survey of this important topic. 

The question is not truly one of jurisdiction. The power of 
His Majesty under his Royal authority to review proceedings of a 
criminal nature, except where such power and authority have 
been parted with by statute, is undoubted. Upon the other 
hand there are reasons, both constitutional and administrative, 
which make it manifest that this power should not be lightly 
exercised. The overruling consideration upon the topic has 
reference to justice itself. If throughout the Empire it were 
supposed that the course and execution of justice could suffer 
serious impediment, which in many cases might amount to 
practical obstruction, by an appeal to the Royal prerogative of 
review on judicial grounds, then it becomes plain that a severe 
blow would have been dealt to the ordered administration of law 
within the King's dominions. These views are not new. They 
were expressed more than fifty years ago by Dr. Lushington in 
his judgment in Reg. v. Joykissen Mookerjee(l), and Lord Kings- 
down, in the case of Falkland Islands Co. v. Reg. (2), stated the 
matter compendiously in these words : " It may be assumed that 
the Queen has authority by virtue of her prerogative to review 
the decisions of all colonial Courts, whether the proceedings be of 
a civil or criminal character, unless Her Majesty has parted with 
such authority. But the inconvenience of entertaining such 
appeals in cases of a strictly criminal nature is so great, the 
obstruction which it would offer to the administration of justice 
in the colonies is so obvious, that it is very rarely that appli- 
cations to this Board similar to the present have been attended 
with success." Their Lordships desire to state that in their 
opinion the principle and practice thus laid down by Lord 

(1) 1 Moo. P. C. (N.S.) 272. (2) 1 Moo. P. C. (N.S.) 299, at p. 312. 
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J. C. Kingsdown still remain those which are followed by the Judicial 
1914 Committee. 
a UN old There have been various important eases in recent times to 
rHE Kino- wmcn » naturally, reference has been made. The first-is the case 
Empkbob. 0 f i n re Dillet. (1) It should be observed that while DilleVs 
Case (1) was in form an application within the ambit of criminal 
law, the matter of substance which was truly brought before th9 
Judicial Committee was a civil matter. The appeal was by a 
barrister and solicitor against a verdict convicting him of perjury, 
but there had been a consequential order of the Court directing 
him to be struck off the roll of practitioners, and special leave 
was granted to appeal in reference to the consequential order. 
Lord Blackburn referred to Lord Kingsdown's judgment in the 
Falkland Islands Case (2) as authoritative and binding. After 
citing that learned judge, Lord Blackburn added : " In this state- 
ment of the general practice their Lordships agree. They are 
not prepared to advise Her Majesty to make this conviction for 
perjury an exception if it were not made the sole foundation for 
the subsequent order of the 27th March, 1885," and liberty 
accordingly was granted " to appeal against the order of the 
27th March, 1885, striking him off the roll, and also to the extent 
above stated, and no further, against conviction for perjury." 

While accordingly the familiar sentences again about to be 
quoted from Lord Watson are frequently cited with reference to 
criminal review in general by this Board, this outstanding cir- 
cumstance just alluded to ought not to be forgotten. It appears 
to dispose of the argument that the practice of the Board was in 
purely criminal matters in any respect either advanced or 
distorted from the position that it occupied under the judgments 
of Dr. Lushington and Lord Kingsdown pronounced about a 
quafter of a century before. Lord Watson in Dillet' s Case (1) 
observed that " the rule has been repeatedly laid down, and has 
been invariably followed, that Her Majesty will not review or 
interfere with the course of criminal proceedings, unless it is 
shewn that, by a disregard of the forms of legal process, or by 
some violation of the principles of natural justice, or otherwise, 
substantial and grave injustice has been done." 

(1) 12 App. Cas. 459. (2) 1 Moo. P. C. (N.S.) 299, at p. 312, 
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The present case brings prominently before the Board the J. C. 
question of what is the sense in which those words are to be 19H 
interpreted. If they are to be interpreted in the sense that abnold 
wherever there has been a misdirection in any criminal case, Thr £ lNG , 
leaving it uncertain whether that misdirection did or did not Bmmmob. 
affect the jury's mind, then in such cases a miscarriage of justice 
could be affirmed or assumed, then the result would be to convert 
the Judicial Committee into a Court of Criminal Review for the 
Indian and Colonial Empire. Their Lordships are clearly of 
opinion that no such proposition is sound. This Committee is 
not a Court of Criminal Appeal. It may in general be stated 
that its practice is to the following effect : It is not guided by 
its own doubts of the appellant's innocence or suspicion of his 
guilt. It will not interfere with the course of criminal law 
unless there has been such an interference with the elementary 
rights of an accused as has placed him outside of the pale of 
regular law, or, unless within that pale, there has been a 
violation of the natural principles of justice so demonstratively 
manifest as to convince their Lordships, first, that the result 
arrived at was opposite to the result which their Lordships 
would themselves have reached, and, secondly, that the same 
opposite result would have been reached by the local tribunal 
also if the alleged defect or misdirection had been avoided. The 
limited nature of the appeal in Billet's Case (1) has been referred 
to, and their Lordships do not think that its authority goes 
beyond those propositions which have now been enunciated. 

The argument for the appellant was to an entirely contrary 
effect. In the forefront of it the case, of Makin v. Attorney- 
General for New South Wales (2) was cited. Makin* b Case (2) 
in truth did not raise the question at issue in the present 
case. It depended upon the construction of s. 428 of the 
Criminal Law Amendment Act of 1883 (a New South Wales 
statute). That section set up the judges of the Supreme Court 
as a tribunal to determine questions submitted to them in a case 
stated by the judge at the tsial, and there was a proviso that 
there should be no quashing " unless for some substantial wrong 
or other miscarriage of justice." It was stated by this Board 
(1) 12 App. Cas. 459. (2) [1894] A. 0. 5?, 
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J. e. that under that section the judges have not been substituted for 
1914 the jury. As they said, " In their Lordships' opinion substantial 
Arnold mong will be done to the accused if he were deprived of the 

The Kikg- ver< ^ cfc °* fcne i urv on tne * acfcs P r °ved by legal evidence and 
Emperor, there were substituted for it a verdict of the Court founded 
merely upon the perusal of the evidence." 

The second case founded on is that of Vaithinatha Pillai v. 
King-Emperor (1), in which this Board sustained an appeal. The 
circumstances of the case, however, were of the most extraordinary 
character, and were such as appeared to the Board imperatively 
to demand that it should interpose, because the very foundations 
of justice seemed to have been attacked in the proceedings. A 
whole body of inadmissible evidence had been received in the 
case. The one witness whose evidence was relevant and who 
remained in the case was supporting another witness who was 
a confessed perjurer. The remaining witness himself had given 
under oath conflicting and contradictory accounts in previous 
judicial proceedings before the magistrate and certain officials. 
" If true," observed Lord Atkinson," they shew that these officials, 
or at least the sub-inspector, induced the witness to forswear 
himself and found in him a pliant instrument ready to give 
false evidence upon oath to secure the conviction of his own 
father ; and if false they shew that the witness was ready to 
commit deliberate perjury whenever he was confronted with the 
inconsistencies in his former statements. There is no alterna- 
tive." The simple case accordingly confronting the Board waB 
a case of a subject sentenced to death upon no evidence at all. 
In these circumstances, although the principle of Dillet's Case (2) 
was again reaffirmed, their Lordships did not see their way to 
refrain from interfering. 

The third case referred to is that of Lanier v. Rex (8), and, 
fortunately, it is seldom that such a travesty of justice can be 
witnessed. One of the notable features of the case had reference 
to the judge himself. He, as narrated in the report, was a 
member of the family council which instigated the proceedings 
and himself was a party to appointing two barristers to conduct 

(1) L. E. 40 Ind. Ap. 193. (2) 12 App. Cas. 459. 

(3) [1914] A. C. 221. 
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the prosecution and arranged about their fee. The facta need J. C. 
not be referred to. The indictment was altered by drastic 1914 
amendments ; the trial was hurried on ; but the narrative need 
go no further, for, as the report states, " In short, counsel for 
the Crown at the Bar of this Board very properly admitted that emperor. 
he could not contend that any jury upon the evidence submitted 
would have convicted the appellant of crime." The Board was 
of opinion that the sentence pronounced against the appellant 
" formed such an invasion of liberty and such a denial of his 
just rights as a citizen that their Lordships feel called upon to 
interfere." But the Board took care to repeat that it did not 
lightly interfere, and the language of Lord Watson in Dillet'i 
Case (1) was again cited. It was pointed out that the interference 
was not on any matter of form, but because of matters lying at 
the very foundation of justice (the judge had been a judge in his 
own cause), justice had 4 1 gravely and injuriously miscarried." 
Lanier's Case (2) stands as a fair type of almost the only case 
in which this Board would advise the interposition of His Majesty 
the King in the course of criminal justice in the colonies or 
dependencies. That extreme case is this, that it must be estab- 
lished clearly that justice itself in its very foundations has been 
Bub verted, and that it is therefore a matter of general Imperial 
concern that by way of an appeal to the King it be then restored 
to its rightful position in that part of the Empire. 

Their Lordships were referred to the dicta of judges and the 
rules set up with regard to the procedure of the Court of Criminal 
Appeal in England ; but they are not the rules adopted by this 
Board, which, as already stated, is not a Court of Criminal 
Appeal. And the authority of these decisions, which apply to a 
different system, a different procedure, and a different structure 
of principle, must stand out of the reckoning of any body of 
authority on the matter of the procedure of this Board in 
advising His Majesty. This view is in entire accord with the 
recent proceedings of this Board on applications for leave to 
appeal. One instance of this is that of Clifford v. King- 
Emperor (3) on November 17 last, and their Lordships refer 

(1) 12 App. Cas. 459. (2) [1914] A. C. 221. 

(3) L. E. 40 Ind. Ap. 241. 
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J. C. to the judgment of the Lord Chancellor in this and the other 
Iffll refusals referred to. 
aoxoid The application to the present case is simple. Even had this 
r.iK king- Committee been a Court of Criminal Appeal it is hardly doubtful 
kmpki or that the appeal would fail. A fortiori their Lordships are left 
in no doubt as to their own duty in conformity with the practice 
of the Board. They will humbly advise His Majesty that the 
appeal be dismissed. There will be no order as to costs. 

Solicitors for appellant: Bramall Jc White. 
Solicitor for respondent : The Solicitor, India Office. 



J.C* RANIMONI DASSI and Another ..... Appellants; 

1914 AND 

M*rek&i RADHA PROSAD MULLICK and Others . . Respondents. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 

Hindu Will— Construction— Gift to Daughters and their Respective Sons- 
Survivorship between Dauyhters— Remainder to Sons. 

A Hindu by his will directed his executors as follows : "to make 
over and divide the whole of my estate between my daughters in equal 
shares, to whom and their respective sons, I give, devise and bequeath 
the same, but should either of my said daughters die without leafing 
any male issue surviving but leaving my other daughter her surviving, 
then the surviving daughter and her sons shall be entitled to the share 
of the deceased daughter, or in case of the death of either daughter 
leaving sous, the share of such daughter is to be paid to such her sou 
or sons share and share alike." 

The testator died in 1875, leaving two daughters, one of whom had 
sons. The Judicial Committee in 1908 held (L. R. 35 Ind. Ap. 118) 
that each daughter was entitled to a moiety of the estate for life with 
the benefit of survivorship, and not to a moiety absolutely. One 
of the daughters afterwards died leaving sons : — 

Held, that the surviving daughter was not entitled to succeed for her 
life to the moiety enjoyed by the deceased daughter. 

Appeal from a judgment and decree of the High Court in its 
appellate jurisdiction (August 1, 1910) reversing a judgment 

* Present : Lord Moulton, Lord Parker of Waddinqton, Sir John 
Edge, and Mr. Ameer All 
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and decree of the High Court in its original jurisdiction (March 4, J. c. 

1910). 1914 

The suit, which was brought in 1904 to construe the will of rakimoni 
one Hari Das Dutt, came before the Judicial Committee in 1908, L) * 881 
the decision of their Lordships being reported at L. R. 85 Ind. Ap. J^JJJJ 
118. The present appeal arose out of an application in the same Mullick. 
suit to further construe the effect of the clause there in question. 

The testator died in 1875, leaving a widow and two daughters, 
Ranimoni Dassi (the first appellant) and Premmoni Dassi. 
Ranimoni was married but had no children ; Premmoni had 
living in 1875 three sons, Radha Prosad Mullick, Kasi Prosad 
Mullick, and Jyoti Prosad Mullick (who died unmarried before 
the suit). After the death of her father Premmoni had two 
more sons, Peary Lai Mullick and fcehary Lai Mullick. 

The widow died in 1904, and Ranimoni Dassi thereupon insti- 
tuted in the High Court the present suit against Premmoni 
Dassi, the four surviving sons of the last named, and her own 
adopted son, for the construction of the will of Hari Das Dutt 
and for administration of his estate. The clause of the will 
of which the construction was sought was, so far as material, in 
the terms set out in the head-note. 

The High Court, affirming the construction adopted by the 
lower Court, declared that the plaintiff Ranimoni Dassi and the 
defendant Premmoni Dassi " are each absolutely entitled to a 
moiety of the estate of the testator including the additions and 
accretions thereto." It was held that it was premature to decide 
whether the gift to the daughters was defeasible in the event of 
either of them dying without male issue, but liberty to apply was 
given. 

By an Order in Council made on August 13, 1908, upon an 
appeal, there were substituted for the words above quoted the 
words "are in the events that have happened entitled to the 
estate of the said testator including the additions and accretions 
thereto in equal shares for life and with benefit of survivorship 
between them," and in other respects the decree of the High 
Court was affirmed. This is the decision reported at L. R. 
85 Ind. Ap. 118. 

On February 17, 1910, Premmoni Dassi died, and on 
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J. c. February 25, 1910, the present application was made by Radha 
19H Prosad Mullick, under the liberty to apply, contending that 
Iakimoni upon her decease her moiety passed to her sons born before the 
death of the testator, and not by survivorship to Ranimoni 
Dassi. 

On March 4, 1910, the application was heard by Fletcher J. 
and was dismissed by him. The learned judge referred to the 
terms of the judgment of the Judicial Committee delivered by 
Sir Andrew Scoble and said that the judgment implied that the 
daughters took by survivorship from one another, the sons of 
Premmoni Dassi only taking in remainder. 

The first respondent appealed to the High Court in its appel- 
late jurisdiction, and that Court (Jenkins C.J. and Woodroffe J.) 
allowed the appeal. The learned Chief Justice, with whose 
judgment Woodroffe J. agreed, after pointing out that the event 
of Ranimoni Dassi being predeceased by Premmoni Dassi, the 
latter leaving sons, was not within the contemplation of their 
Lordships when the appeal was decided, said : " Now the will 
contemplates two events and the provision applicable in the 
event that has happened is in these terms : ' in the case of the 
death of either daughter leaving sons, the share of such daughter 
is to be paid to such her son or sons, share and share alike," and 
in connection with this provision the opening words of the gift 
have to be borne in mind. Though this part of the clause has 
not been specifically construed by their Lordships of the Privy 
Council they have indicated their view as to what the testator 
meant, and have stated that according to the true construction 
of the will the intention of the testator was to create in favour of 
his daughters an estate for life with a remainder over to their 
sons. It seems probable that the word * remainder ' was not 
used with the special significance that attaches to it in English 
real property law, but was borrowed from the language of the 
High Court (see I. L. R. 33 Calc. at p. 965) to emphasize the 
contrast between the view taken by the High Court and the 
Privy Council. Accepting then this as the intention of the 
testator is there any legal obstacle in its way ? Now it has to 
be borne in mind that after the testator's death two sons were 
born to Premmoni, the defendants Peary Lai and Behary Lai, and 
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that of her sons living at the testator's death Jyoti Prosad 
predeceased her." The learned Chief Justice then referred to 
as. 100 and 102 of the Succession Act (X. of 1865), which are 
incorporated in the Hindu Wills Act (XXI. of 1870) by a. 2, and 
held that by their effect the two sons of Premmoni Dassi born 
after the death of the testator could not take under the clause. 
He held, however, that the interest vested in the sons born before 
the death was not divested thereby, and that Radha Prosad 
Mullick, Kasi Prosad Mullick, and the representatives of Jyoti 
Prosad Mullick were accordingly entitled in equal shares to the 
moiety of the estate enjoyed by their mother. 

Ranimoni Dassi and her adopted son appealed. No appeal 
was entered by Peary Lai Mullick or Behary Lai Mullick. 
Radha Prosad Mullick died pending the appeal. 



J. c. 

1914 

Ranimoni 
Dassi 

r. 

Radu A 
Pbosad 
Mullick. 



Sir R. Finlay, K.C., and Kenworthy Brown, for the appel- 
lants. Upon the true construction of the clause the appellant 
Ranimoni Dassi is entitled by survivorship upon the death 
of Premmoni Dassi. This appears to have been the view of the 
Judicial Committee upon the former appeal : Radha Prosad 
Mullick v. Ranimoni Dassi. (1) 

De Gruyther, K.C., and Dunne, for the respondents the heirs 
and representatives of Radha Prosad Mullick (deceased) and 
Kasi Prosad Mullick, were not called upon. 

Ross, K.C., and O' Gorman, for the respondents Peary Lai 
Mullick and Behary Lai Mullick. These respondents did not 
appeal. In the event of the appeal being allowed, however, they 
would be interested parties and, it is submitted, are entitled to 
their costs out of the estate. 



The judgment of their Lordships was delivered by 1914 

Lord Moulton. Their Lordships have had an opportunity of Mareh 30 - 
considering the judgment of the Court below on the question as to 
whether on the death of Premmoni Dassi leaving male issue the 
estate passed over for life to the appellant, Ranimoni Dassi, and 
they are of opinion that it is correct, and is based on correct 

(1) (1908) L. R. 35 Ind. Ap. 118, at pp. 129, 130. 
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reasons. They will therefore humbly advise His Majesty to 
dismiss this appeal. 

With regard to the contention of the appellants that the Court 
was wrong in holding that no grandchildren of the testator born, 
or adopted, after the death of the testator on October 30, 1875, 
could take under his will, their Lordships will not advise His 
Majesty to make any order except that the present advice is not 
to prejudice the position of the second appellant if and when 
such question comes before a Court for decision. 

The costs of all parties as between solicitor and client will 
come out of the estate. 



Solicitors for the appellants : T. L. Wilson d Co. 

Solicitors for the respDndents the heirs an 1 representatives of 
Radha Prosad Mullick and Kasi Prosad Mullick: Watkins d 
Hunter. 

Solicitors for the respondents Peary Lai Mullick and Behary 
Lai Mullick : Gush, Phillips, Walters d) Williams. 



PAUL and Another Appellants; 

AND 

ROBSON and Others Respondents. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 
Ancient Light*— Actionable Interference - Principle to be applied— Nuisance. 

The owner or occupier of a tenement in respect of which an ease- 
ment of light has been acquired by prescription is entitled to a 
quantity of light the measure of which is what is required for the 
ordinary purposes of inhabitancy or business of the tenement, according 
to the ordinary notions of mankind. The actual user will neither 
increase nor diminish the right. The question, in an action for 
obstruction, is whether the obstruction amounts to a nuisance. 

The effect of Jolly v. Kine [1907] A. C. 1 is to establish that the law 
laid down in (JolU v. Home and Colonial SU,res [1904] A. C. 179 is as 
formulated by Lord Davey in that case at p. 204, and as above stated. 

Appeal from a judgment and decree of the High Court 

(August 1, 1911) affirming a judgment and decree of that Court 

in its ordinary original jurisdiction (March 29, 1911). 

* Present: Lord Dunedin, Lord Moulton, Sir John Edge, and Mr. 
Ameer Ah. 
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The suit was brought by the appellants claiming an injunction J.c. 
or damages for an alleged interference with their rights to access 1914 
of light and air in respect of a freehold house and premises tavl 
known as 7, Esplanade East, in Calcutta. The house, of which Ro ^ 0 , 

the plaintiffs were life tenants, had been used as business pre- 

mises in its two lower floors, and the top floor as a residential 
flat. It was admitted that the appellants had acquired by pre- 
scription rights to air and light in respect of the windows on the 
east side of the house, and it was alleged by them that those 
rights were interfered with by a new building which the respon- 
dents were erecting. 

The trial took place before Stephen J. and lasted from 
February 9, 1911, until March 16, 1911, much evidence being 
adduced upon either side. On March 29, 1911, the learned judge 
delivered judgment dismissing the suit. He found that the light 
coming to the appellants' premises from the east had been 
obstructed by the respondents' new building, but that, as far as 
the ground floor and middle floor were concerned, a sufficient 
quantity of light formerly enjoyed was left for the purpose of 
carrying on the business of a shop or office. As regards the top 
floor, he found that no nuisance was caused by the obstruction 
of light. He also found that no nuisance was caused by the 
obstruction of air, and that the plaintiff's had failed to prove any 
depreciation in the value of the premises. 

The appellants appealed to the High Court in its appellate 
jurisdiction. That Court (Jenkins C.J. and Woodroffe J.) 
delivered judgment on August 1, 1911, dismissing the appeal. 
The learned Chief Justice, with whose judgment Woodroffe J. 
agreed, affirmed the findings of fact of the trial judge. 

In reference to the divergence of judicial opinion, which it had 
been argued existed as to whether the quantity of light previously 
enjoyed was, since the decision in Colls v. Home and Colonial 
Store8(l), to be considered, the learned Chief Justice said : " I doubt 
whether there is any real conflict : and it appears to me that the 
difference of expression on which the argument rests may be 
fairly referred to the difference in the facts or conditions under 
review, and the considerations that particularly engaged the 

(1) [1904] A. C. 179. 
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J. c. attention of those by whom these divergent expressions were 
1914 severally used. No one, I imagine, would suggest that in a suit 
Paul f° r disturbance of light the character of the previous enjoyment 
toBsoH cou ld De wholly disregarded : nuisance implies comparison, and 
the previous state of affairs is a necessary standard for that 
comparison. And this must be so, as a general rule, though, 
after an investigation of a particular case, it may appear that the 
conditions of a nuisance have not been established. In every 
case, therefore, that comes before the Court the previous enjoy- 
ment is proved or sought to be proved, and that is an element 
which must, from the nature of things, be present in the mind of 
the Court. But this is a very different thing from saying that 
the previous enjoyment furnishes the decisive measure of the 
1 unlawful hurt or annoyance.' " The case in the High Court is 
reported at I. L. R. 89 Calc. 59. 

De Gruyther, K.C., and Dunne, for the respondents. As a 
preliminary point, there are concurrent findings of fact that no 
nuisance was caused by the obstruction complained of. That 
finding disposes of the case : Colls v. Home and Colonial Stores. (1) 
Both under the Code of Civil Procedure, 1908, s. 110, and 
according to the practice of the Board, the appeal should be dis- 
missed : Karuppanam Servai v. Srinarasan Chetti (2) ; Sajjad 
Hmain v. Wazir Ali Khan. (3) 

Upjohn, K.C., Hudson, K.C., and Vernon, for the appellants. 
The Code of Civil Procedure, 1908, s. 110, and the practice of the 
Board have no application, since the contention of the appellants 
is that the Courts below proceeded upon a wrong principle of 
law. They found that the light left to the dominant tenement 
was sufficient for ordinary purposes ; they did not consider, as 
they should have done, whether the amount of light enjoyed 
after the obstruction was as beneficial for the business carried on 
upon the premises as that previously enjoyed. The trial judge 
adopted the test formulated by Lord Davey in Coils' Case (4), 
and the Appellate Court appear to have agreed that that was the 
right principle. There are passages in the opinions of Lord 

(1) [1904] A. C. 179. (3) (1912} L. R. 39 Ind. Ap. 16G. 

(2) (1901) L. E. 29 Ind. Ap. 38. (4) [1904] A. C. 179, at p. 204. 
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Macnaghten and of Lord Lindley in that case which shew that J. u. 
the amount of light previously enjoyed is an element for con- 1914 
sideration. Though, no doubt, Farwell J. in Higgins v. Belts (1) f^vh 
followed the principle laid down by Lord Davey in Colls* 
Case (2), Cozens-Hardy L.J., in Kine v. Jolly (8), took a different 
view, as he adopted the test laid down by Parke B. in his 
summing-up in Wells v. Ody (4), citing this passage : " The 
question, therefore, which I shall leave to you is whether the 
effect of the defendant's building is to diminish the light and 
air, so as sensibly to affect the occupation of the plaintiff's 
premises and to make them less fit for occupation." The 
result of an appeal to the House of Lords, Jolly v. Kine(5) t 
was an equal division of opinion, and it does not appear 
that the principle applied by Cozens-Hardy LJ. was dis- 
approved of. 

The respondents were not called upon to reply. 

The judgment of their Lordships was delivered by 1914 

Lord Moulton. The action in which the present appeal is N<*y U. 
brought is an action in which the appellants sued the respon- 
dents for infringement of certain rights of light possessed by 
them in connection with premises known as 7, Esplanade East, 
Calcutta, of which they owned the freehold. The respondents 
had erected a building known as 8, Esplanade East, Calcutta, 
lying to the east of the appellants' premises, and so situated that 
the western walls of the respondents' buildings were parallel to 
and at a distance of seventeen feet from the eastern wall of the 
appellants' building. The ground on which the respondents' 
building was erected had for more than twenty years previously 
been occupied by much lower buildings, and it is conceded that 
the appellants had acquired rights of light thereby for the 
windows on the east side of their premises. The new buildings 
of the respondents greatly exceed in height the former buildings 
upon the site, and decreased the amount of light coming to the 
eastern windows of the appellants, and it is in respect of this 

(1) [1905] 2 Ch. 210. (3) [1905] 1 Ch. 480, at p. 503. 

(2) [1904] A. C. 179. (4) (1836) 7 C. & P. 410. 

(5) [1907] A. a 1. 
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J. C. interference with the access of light to their windows that the 
1914 appellants 'brought the action. 

Paul The action came on for trial with witnesses before Stephen J., 
u ^ ON sitting as a judge of the High Court of Judicature at Fort 
William in Bengal, in its ordinary civil jurisdiction, and on 
March 29, 1911, he gave judgment dismissing the action. An 
appeal was brought from that judgment to the High Court of 
Judicature at Fort William in Bengal in its appellate jurisdic- 
tion, and on August 1, 1911, judgment was delivered by that 
Court dismissing the appeal. It is from this judgment that the 
present appeal is brought. 

Both in the Court of first instance and in the Court of 
Appeal the facts of the case are dealt with in detail, and clear 
findings are given on all relevant points of fact. Their Lord- 
ships can find no material difference between the views taken 
by the two Courts on these points of fact, though the expressions 
used may not be in all cases identical. Their Lordships there- 
fore would feel justified in holding, if it were necessary, that 
this is a case of concurrent findings of fact. But in truth the 
grounds of appeal do not relate to these findings of fact, but 
to the question whether the Courts below have taken the proper 
view of the legal rights of the appellants, and whether, accord- 
ingly, the test which they applied as to whether those rights 
had been infringed was the correct one. This is a pure question 
of law, and it was admitted by counsel for the appellants that 
it practically turns upon the interpretation to be given to the 
well-known decision of the Houbo of Lords in the case of 
Colls v. Home and Colonial Stores (1), when considered in connec- 
tion with the later decision of the House of Lords in Jotty v. 
Kine. (2) 

Their Lordships do not consider that it is either necessary or 
profitable to go into the history of the divergent views in respect 
of the nature and extent of rights of light acquired by prescrip- 
tion that prevailed in the Courts prior to the decision in Colls 1 
Case. {I) It suffices to say that one stream of authorities 
gave countenance to the view that by the enjoyment of light 
for a period of twenty years there could be acquired an 
(1) [1904] A. C. 179. (2) [1907] A. C. 1. 
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indefeasible right to the enjoyment of a like amount of light in J. c. 
the future. The conflicting stream of authorities countenanced 1914 
the view that nothing constituted an infringement of rights of pI^ L 
light which did not amount to an actionable nuisance, so that the r 0 bson. 
amplitude of previous enjoyment was no measure of the rights 
acquired thereby. This conflict of views was fully recognized by 
the noble Lords who took part in the decision of Colli* Case (1), 
and there can be no doubt that it was their intention to decide 
between them, and to lay down the law in such a manner as to 
prevent uncertainty in the future. 

Stephen J. takes as expressing the law laid down by this 
decision the following quotation from the opinion of Lord 
Davey in that case : " The owner .... of the dominant 
tenement is entitled to the uninterrupted access through his 
ancient windows of a quantity of light the measure of which is 
what is required for the ordinary purposes of inhabitancy or 
business of the tenement according to the ordinary notions of 
mankind .... The single question in these cases is still what 
it was in the days of Lord Hardwicke and Lord Eldon — whether 
the obstruction complained of is a nuisance." 

The Appellate Court, although they do not so directly base 
their judgment on the above passage in Lord Davey 's opinion, 
appear to their Lordships to have substantially taken the same 
test. But in their Lordships' opinion it is not necessary to 
examine minutely the verbal differences between the expressions 
used in the Appellate Court and by the judge of first instance. 
They accept in full the findings in fact of the judge of first 
instance, and they are of opinion that he has consistently applied 
to them the legal test above formulated. The only question 
therefore is whether it accurately formulates the law on the 
subject. 

It is evident on reading the opinion of Lord Davey that he 

intended the passage to be a precise formulation of the rights of 

a dominant tenement in respect of ancient lights, and his opinion 

was formally accepted by Lord Robertson, who also took part in 

the decision. The opinion of the Lord Chancellor in that case 

is equally clear on the essential points that the easement acquired 

(1) [1904] A. C. 179. 
Vol. XLI. 0 
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J. c. by ancient lights is not measured by the amount of light enjoyed 
ism during the period of prescription, and that there is no infringe- 
Paul m ent unless that which is done amounts to a nuisance. It has 
toBsoN. keen 8U gg e8 ted that a different view is to be found in the opinions 

of Lord Macnaghten and Lord Lindley, but although there are 

passages in these opinions which might if they stood alone 
indicate that those noble Lords considered that to some extent 
the amount of light enjoyed in the past might influence the 
rights acquired for the future, there is no reason to think there 
was any intention on the part of those noble Lords to differ from 
the conclusions of their colleagues. It must be taken therefore 
that the House of Lords adopted theformulation of the law given 
by Lord Davey as above mentioned. 

But if any doubt remained on the point it is in their Lordships' 
opinion set at rest by a consideration of the subsequent decision 
of the House of Lords in the case of Jolly v. Kine. (1) In that 
case Kekewich J. had found as a fact that the obstruction 
amounted to a nuisance, but in the course of his judgment said 
that the room affected was " still a well-lighted room." He gave 
judgment for the plaintiff. On appeal to the Court of Appeal 
there was a division of opinion among the judges. Romer L.J. 
held that under the decision in Colls' Case (2) the finding that 
it was still a well-lighted room was fatal to the plaintiffs' claim. 
Vaughan Williams and Cozens-Hardy L. JJ. held to the contrary. 
On appeal to the House of Lords their Lordships were equally 
divided, and accordingly the appeal was dismissed. But this 
division of opinion was not due to any doubt as to the law to be 
applied. The Lord Chancellor (8) gives his opinion on the law 
as laid down in Coils' Case (2) in the following words :— " The 
right of the owner or occupier of a dominant tenement to light is 
based upon the principle stated by Lord Hardwicke in 1752, in 
Fishmongers' Co. v. East India Co. (4), that he is not to be 
molested by what would be equivalent to a nuisance. He 
does not obtain by his easement a right to all the light he has 
enjoyed. He obtains a right to so much of it as will suffice for 
the ordinary purposes of inhabitancy or business according to 



(1) [1907] A. C. t. 

(2) [1904] A. C. 179. 



(3) Lord Loreburn. 

(4) (1752) 1 Dick. 163 
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the ordinary notions of mankind having regard to the locality j. c. 
and surroundings. That is the basis on which the decision of 1914 
this I louse proceeded." vavl 

Lord James of Hereford concurred in the judgment delivered r - 
by the Lord Chancellor. — 

These were the judgments of the two noble Lords who were in 
favour of dismissing the appeal. On the other hand Lord 
Robertson was of opinion that the appeal should be allowed and 
in his opinion says : " I adhere, as I did in Coils' Caste (1), to 
the definition given by Lord Davoy in entire accordance with 
the judgments of the other noble and learned Lords. According 
to that definition the quantity of light to which right is acquired 
in twenty years is ' what is required for the ordinary purposes 
of inhabitancy or business of the tenement according to the 
ordinary notions of mankind.' " 

Lord Atkinson, who was the other member of the Court, was 
also in favour of allowing the appeal, and referring to the 
decision in Co//** Case (1), he says:— "It would appear to me 
that that case established the principle that there must be an 
invasion of the legal right of the owner of the dominant tenement 
sufficient to amount to a nuisance in order to give him a right of 
action, and that as long as he receives through the windows of 
his dwelling-house, or, in the case of a particular room in his 
dwelling-house, through the windows of that room, an amount of 
light which, to use the words of James L.J. in Kelk v. Pearson (*2), 
is * sufficient according to the ordinary notions of mankind for 
the comfortable use and enjoyment ' of his dwelling-house, or of 
the room in it, as the case may be, no nuisance has as regards 
him been created, and no legal wrong haB been inflicted upon 
him." 

And although he does not expressly repeat the well-known 
passage from Lord Davey's opinion in Colls Case (1) he shews 
by the language which he uses that he thoroughly agrees with it 
and says that to him it appears to be of general application. 

In the judgment of the House of Lords in Jolly v. Kine (8), 
there is therefore an authoritative exposition of the decision in 

(1) [1904] A. C. 179. (2) (1871) L. R. 6 Ch. 809. 

(3) [J.907] A. C. 1. 

O 2 
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j. c. Coils' Case (1), and it is established that the law as formulated 
1914 by Lord Davey is the law laid down by that decision. It is 
somewhat remarkable therefore that counsel for the appellants 
should have sought to treat the decision in Jolly v. Kine (2) as 
throwing some doubt upon the interpretation of the decision in 
Coils' Case (1), operating, if such an expression could be used, 
to weaken it in the direction of directing that regard should be 
had to the extent of previous enjoyment of light. The only 
explanation of such a view is that the appeal was in the end 
dismissed, inasmuch as the House was equally divided. But 
this was in no way due to any difference of opinion as to the law, 
but to the fact that the Lord Chancellor felt himself entitled to 
disregard the finding that the room was M still a well-lighted 
room " in the sense which those words would naturally convey 
and to hold them as meaning that it would have been considered 
to be well lighted " according to the standard of a crowded city." 
His Lordship was led to this conclusion by passages in the 
evidence and the context of Kekewich J.'s judgment. It was on 
this ground alone that he was in favour of dismissing the appeal, 

« 

and therefore the actual result in that case has no bearing on its 
effect as an authoritative explanation of the law laid down in 

Coils' Case. (1) 

Their Lordships are therefore of opinion that the learned 
judge at the trial took the proper test as to whether or not there 
had been an infringement of the rights of the appellants and that 
he applied it correctly to the facts of the case. They are there- 
fore of opinion that his judgment was right and that the Court 
of Appeal was right in affirming it, and they will humbly advise 
His Majesty that the present appeal should be dismissed with 
costs. 

Solicitors for appellants : Wcstbury, Preston Jc Stavridi. 
Solicitors for respondents : Watkins dt Hunter. 

(1) [1904] A. C. 179. (2) [1907] A. C. 1. 
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BIJRAJ NOPANI and Others Appellants; 

AND 

PURA SUNDARY DASSEE Respondent. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 

Conveyance by Executor— " All estate, right and title" — Interpretation of 

Tketl— Purchasers for Value. 

An executor, who had a beneficial interest in the testator's estate, 
joined with other beneficiaries in the sale and conveyance of a part of 
the estate to bona fide purchasers for value. The executor did not 
purport to convey in his capacity as executor, but the deed stated that 
all the estate, right, and title of the vendors were conveyed : — 

Held, that the deed conveyed the whole title vested in the executor, 
and that it was not proper to infer from the conduct of the parties and 
front indications in the deed that the intention was only to convey the 
beneficial interest, since that inference was contrary to the terms of the 
conveyance. 

Appeal from a judgment and decree of the High Court 
(January 25, 1910) reversing a judgment and decree of the 
High Court in its ordinary original jurisdiction (February 15, 
1909). 

The suit was brought by the respondent for a declaration of 
her title to an equal undivided half share of a house in Calcutta, 
and for recovery of the premises from the appellants. 

The property in suit had formed part of the estate of a testator 
who died in 1886, and had been sold and conveyed in 1900 to 
the appellants by the sole surviving executor of the testator, who 
was beneficially interested in the estate, there being joined with 
him in the conveyance other persons so interested. The con- 
veyance, which waB dated December 12, 1900, did not purport to 
be made by the executor in that capacity, but it stated that ihere 
were sold and conveyed "all the estate, right, title, interest, claim 
and demand whatsoever of the vendors " in the property. The 
circumstances under which the sale was made and the terms of 
the conveyance appear from the judgment of their Lordshij s. 

♦ Present: Lord Duxedin, Lord Moultox, Sir John Edge, and Mr. 
Ameer All 
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It was admitted that the respondent had been entitled to a 
half share in the property, which had been her mother's stridhan. 

The suit was dismissed by the trial judge, Stephen J., he being 
of opinion that the terms of the conveyance passed the whole of 
the executor's interest as executor. 

On appeal to the High Court in its appellate jurisdiction this 
decision was reversed, and a decree made declaring the respon- 
dent's right to a moiety of the house and premises. The learned 
judges (Jenkins C.J. and Woodroffe J.) were of opinion that 
the conduct of the parties and the contents of the deed indicated 
that the intention of the conveyance was only to convey the 
beneficial interest of the executor and the other vendors. The 
case in the High Court is reported at I. L. R. 87 Calc. 862. 

Sir 11. Finlay, K.C., and Dubi, for the appellants. The deed 
in terms conveys the whole title vested in the vendors, and 
the High Court was not entitled to infer from the circumstances 
or from the language of the deed that the intention was 
not to convey the entire title vested in the executor : Preonath 
Kararv. Surja Coomar Gosuami (1) ; Probate and Administration 
Act (V. of 1881), s. 90. But even if the conduct of the parties 
and ihe general language of the deed can validly be considered, 
they do not shew that the intention was to convey only the 
beneficial interest of the executor. [Mayne's Hindu Law, 
7th ed., p. 900, was referred to.] 

De Gruyther, K.C., and Dunne, for the respondent. The 
executor did not by the conveyance purport to convey the 
property as executor. The executorship had in fact come to an 
end, and the executor retained possession of the property on 
behalf of himself and the other vendors as beneficiaries and the 
conveyance only passed their interests as beneficiaries. The 
evidence shews that the executor had assented to the legacy 
to Katyani Dassee, the respondent's mother, and the property 
thereupon became vested in her. 

Sir R. Finlay, K.C., in reply. The argument that the property 
had vested in Katyani Dassee is entirely inconsistent with the 
respondent's pleading. 

(1) (1891) I. L. R, 19 Calc. 26. 



J. C. 
1914 

Bijbaj 
Nopani 

v. 

PURA 
SUNDAKY 

Dassee. 



Digitized by Google 



VOL. XLL] 



INDIAN APPEALS. 



191 



The judgment of their Lordships was delivered by 

Lord Moulton. This is an appeal in a suit brought by the 
respondent against the appellants for a declaration of her title 
to an equal undivided half part or share in a certain house and 
premises known as 8, Sobharam Bysack's Street, Calcutta, and 
for recovery of the premises from the appellants, in whose 
possession they were at the commencement of the suit, with an 
inquiry as to mesne profits. The facts of the case, so far as they 
are material, are not now in dispute, and are as follows : The 
house and premises originally belonged to Prem Chand Bysack, 
who died on June 18, 1886, leaving a will dated October 25, 1884. 
By his will the said testator devised and bequeathed the said 
house and premises " to his daughter Katyani Dassee and her heirs 
absolutely," subject to two charges of twenty rupees per month, 
payable to two of his daughters-in-law and their children as and 
for periods specified in the will. He appointed as executors 
Shambhoo Nath Bysack (the husband of his daughter Katyani 
Dassee), and two of her sons, Hemendra Nath Bysack and 
Ratanlal Bysack. On application for probate of this will, the 
executors found that a caveat had been entered by some of the 
relations of the deceased testator, who alleged that the will was 
a forgery. This led to a suit, where, after a prolonged inquiry, 
the Court, on May 16, 1887, pronounced the will to be genuine 
and granted probate of it, and directed that the costs of the 
executors should be paid out of the testator's estate. 

It would appear that the executors had no funds in hand out 
of which they could meet the costs of this litigation, and they 
therefore mortgaged the property for a sum of Rs.8950 to Dwarka 
Nath Dutt, who had been their attorney in the probate suit, 
in order to secure the payment of his costs, which amounted to 
R8.8400, the balance, Rs.550, being treated as a loan to them. 
Katyani Dassee was made a party to the mortgage bond 
apparently to put on record her wish that no portion of the 
estate should be sold to defray these costs. The term of the 
mortgage was ten years. 

Shambhoo Nath Bysack died in 1889, and Ratanlal Bysack died 
in 1891, leaving his brother Hemendra Nath Bysack sole sur- 
viving executor. In 1891 Katyani Dassee also died, leaving 
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J. C. four sons and two unmarried daughters, of which the respondent 
1914 Wft 8 one. 

Btjraj In 1900 the heirs of Dwarka Nath Dutt, who had died in the 
meanwhile, instituted a suit against Hemendra Nath By sack as sole 
surviving executor for sale of the property under their mortgage, 
Da88ee. a nd a t the same time the two annuitants brought suits against 
him for arrears of their annuities. To meet these demands it was 
determined to sell the property, and accordingly by a deed 
dated December 12, 1900, the property was sold to Bijraj 
Nopani, one of the appellants, and Dowlatram, since deceased. 
The other appellants are sued ai the executors of his last will 
and testament, one of them being Bijraj Nopani himself. It is 
on the interpretation of this deed of conveyance that the question 
now in issue depends, and in order to make clear the contentions 
of the two parties it is necessary to explain its form and to state 
how the dispute has arisen before discussing the construction of 
the deed. 

The deed is made between Hemendra Nath Bysack and his 
two surviving brothers of the first part, Baroda Sundary Dassee, 
one of the annuitants, of the second "part, and Bijraj and Dowlat- 
ram of the third part. It recites that the property originally 
belonged to Prem Chand Bysack, that he devised it to his 
daughter Katyani Dassee and her heirs absolutely, subject to a 
charge for annuities of Rs.20 per month, to Baroda Sundary 
Dassee and Sonamoni Dassee respectively, and that he appointed 
Shambhoo Nath Bysack, Hemendra Nath Bysack, and Ratanlal 
Bysack executors of the will. It then recites the obtaining of 
probate of the will after suit. It then recites the death of 
Katyani Dassee on April 8, 1891, leaving five sons and three 
daughters, and the death of two of the sons unmarried, and 
also the death of Shambhoo Nath Bysack on January 9, 1899. 

There next comes a recital that Hemendra Nath Bysack on 
September 4, 1900, obtained an order whereby it was referred to 
the Registrar of the High Court to inquire whether there was 
any necessity for the sale of the said house, and what provision 
should be made to secure the payment of the legacies mentioned 
in the said wiii out of the rents and profits of the house. It 
next recites that M the said Hemendra Nath Bysack, the sole 
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surviving executor of the said will, has since paid all the debts, j. c. 
liabilities, and legacies mentioned in the said will." 1914 

Then follows a recital that Sonamoni Dassee has filed a suit bijeaj 
against the said Hemendra Nath Bysack for, amongst other Nopaki 
things, a declaration of her rights under the said will, and that Tuba 
the vendors have taken upon themselves the responsibility of dassek. 
entering satisfaction in the said suit, as also of satisfying the 
claimsof any of their sisters, and that therefore the petition will not 
be proceeded with. There next comes a recital that the vendors 
have agreed with the purchasers that Rs. 10,000 shall remain 
with the purchasers as security for the annuity to Sonamoni 
Dassee, and that the other annuitant has been paid off by a sum 
of Rs.708 in full satisfaction of her claim against the property. 

Here the recitals terminate and the indenture goes on to 
witness that the vendors have sold the property to the purchasers 
for Rs.85,000, of which Rs.10,000 are to be retained by them 
as security as aforesaid. The vendors grant, sell, and convey 
the property to the purchasers in ordinary form, together with 
" all the estate, right, title, interest, claim, and demand what- 
soever of the vendors unto and upon the said messuage, land, 
hereditaments, and premises and every part thereof, and also all 
deeds, papers, and writings solely relating to the said premises 
or any part thereof now in the custody of the vendors or which 
they can procure without suit." 

Then follows a covenant in the following words : " The vendors 
do for themselves and himself, their and his heirs and repre- 
sentatives do, and each of them doth hereby covenant with the 
purchasers, their heirs, representatives, and assigns in manner 
following, that is to say, that the vendors at the time of sealing 
and delivery of these presents are lawfully, rightfully, and 
absolutely possessed of and in the. said messuage, land, and 
hereditaments hereinbefore granted and conveyed as an estate 
equivalent to fee simple in possession, free from incumbrances, 
and that the vendors now have in themselves full power and 
absolute right, title, and authority by these presents to grant 
and convey the said messuage, land, hereditaments, and premises 
unto, and to the use and behoof of the purchasers, their heirs, 
representatives, and assigns from time to time." 
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j. c. Finally there is a covenant to indemnify the purchasers against 
lyu any loss at the suit of the annuitant, Sonamoni Dassee, or the 
Bijraj three sisters (of whom the respondent is one), which may be 
Nopani i ncurr ed by them by or by reason of the defect, if any, in the 
Pura title of the vendors to the property. 

dasske. The appellants paid the purchase-money and took possession 
of the property under the conveyance, and remained in possession 
until June 22, 1897, when the respondent brought the present 
suit, claiming that she was entitled to one half share in the said 
house, because as she and her sister Kanak Manguri Dassee were 
unmarried daughters they were entitled to share equally her 
property, inasmuch as it was stridhan. She claimed that she 
was not bound by the said sale. The respondent's claim to a 
moiety of her mother's stridhan is admitted to be good in law, bo 
that the only question in the suit is whether the conveyance was 
valid. 

It is plain that at the date of this conveyance the property was 
still in the hands of the sole surviving executor, Hemendra Nath 
Bysack, and therefore he was competent as executor to sell it to 
the appellants, who were bona fide purchasers for value. But 
the respondent contends that although Hemendra Nath Bysack 
was in a position validly to convey it to the appellants as such 
executor, and did purport to convey it, he did not effectively do 
so, because the deed shews that he intended only to convey as a 
beneficial owner of the property, being under the impression that 
he and his two brothers, the co-vendors, were beneficially entitled 
to it as heirs to their mother, and being ignorant or forgetful 
of the right of the sisters to inherit in preference to them. It 
is on this ground alone that the High Court decided in favour of 
the respondent, reversing the decision of the judge of the Court 
below, who had held that Hemendra Nath Bysack had by the 
deed conveyed all the right and title he possessed in every 
capacity, including that of sole surviving executor of the will of 
Prem Chand Bysack. 

Their Lordships are of opinion that the judgment of the judge 
of first instance was right and ought to have been affirmed by 
the Appellate Court. In the first place the deed itself gives abun- 
dant evidence that the position of Hemendra Nath Bysack as sole 
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surviving executor was viewed as material by the parties to the 
conveyance, inasmuch as there are careful recitals as to the 
original appointment of executors and as to the death of his co- 
executors. His position as sole surviving executor could have no 
bearing on the conveyance if it were not that it affected, or might 
affect, his title to convey. But even in the absence of such 
direct evidence that the conveyance was by him in his capacity 
as executor as well as beneficial owner (if and to the extent that 
he was such owner), the deed makes it clear that all the vendors 
convey all the right and title that they possessed in the property, 
and that would undoubtedly include the right and title which one 
of them possessed as executor. That this would be the ordinary 
rule is admitted by the judges of the Court of Appeal, who base 
their judgment on what they consider to be indications in the 
deed and in the conduct of the parties that the intention was that 
only the beneficial interest possessed by the vendors should be 
conveyed. Their Lordships are of opinion that this would be to 
contradict the deed itself ; and moreover they are of opinion that 
the matters referred to would not support the conclusion drawn 
therefrom by the judges of the High Court even if it was per- 
missible to permit such considerations to affect the interpretation 
of the deed. 

If the deed be considered from the point of view of the appel- 
lants, who were the purchasers and who were not otherwise 
concerned with the property or its history, the transaction, as 
well as the deed which carries it out, becomes perfectly clear and 
intelligible. The property was by the will charged with two 
annuities, and in order that the executor might procure the 
funds necessary to pay the costs of past litigation the property 
was under mortgage. This mortgage was being called in and 
the sale was to enable the mortgage money to be raised. The 
purchasers naturally desired a clear title free from entangle- 
ments. They therefore required that the mortgage should be 
paid off and the annuitants settled with or security given against 
their claims. For both these purposes it was necessary that 
Hemendra Nath Bysack as executor should be a party to the 
deed, because the original mortgage was effected by him for the 
purpose of securing the oosts for which he was of course liable, 
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j. c. and on his discharging the indebtedness as to costs he would 
19H become entitled to claim for the same as against the estate, 
bijhaj including the house in question. Moreover, it is abundantly 
Nopani c i ear f rom the executor's accounts and from all the facts appear- 
Pura ing in the record that the house still formed part of the undivided 
Dasseb. estate, and that therefore he would be liable to pay the annuitants 
the amount of their annuities from time to time, as he had been 
doing for years past. The purchasers would not be likely to 
trouble themselves as to the question of whether or not the pro- 
perty would ultimately go to the sons or daughters, but would 
take care that all the persons in whom title could in any wise 
exist should join in the conveyance, and that they should be 
guaranteed against claims from those who did not do so. This 
is what the deed shews to have been done, and it would be 
entirely contrary to settled principles of law as well as most 
unjust to bona fide purchasers if the Courts were to allow its 
plain legal interpretation to be affected by speculations as to 
what particular rights existing in the various vendors were 
present to the minds of some or all of the parties to the convey- 
ance at the date of its execution. The deed states plainly that 
whatever right or title the vendors possess is to go to support the 
conveyance, and it is a settled rule that the meaning of a deed is 
to be decided by the language used interpreted in its natural 
sense. From this wholesome rule their Lordships see no reason 
for departing in the present case. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be allowed and that the judgment of the 
High Court in its appellate jurisdiction should be set aside, with 
costs, and the judgment of the judge of first instance restored. 
The respondent will pay the costs of this appeal. 

Solicitors for appellants : Barrow, Rogers d Nevill. 
Solicitors for respondents : Burton, Yeates d Hart. 
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Sonthal Parganas — Jurisdiction — Suit to enforce Mortgage — Land partly in 
Sonthal Parganas — Usury— Sonthal Parganas Act (XXXVII. of 1855), 
a. 2 — Sonthal Parganas Settlement Ilegulation (Bengal Regulation III. 
of 1872), ss. 5 and 6— Sonthal Parganas Justice Regulation (Bengal 
Regulation V. of 1893), Part II.— Code of Civil Proc*lnre(XIF. of 1882), 
s. 19. 

A suit was brought in 1904 in the Court of the Subordinate Judge at 
Bhagalpur to enforce a mortgage of land, of which a portion was situate 
in the Sonthal Parganas (a part only of that land having been settled) 
and a portion in the Bhagalpur district. The mortgage provided that 
it might be enforced in the Bhagalpur Court : — 

Held — (1.) that all suits in regard to land in the Sonthal Parganas, so 
long as the land has not been settled and the settlement notified in the 
Calcutta Gazette, must be brought before the settlement officers or the 
Courts of officers appointed under the Sonthal Parganas Act, 1855, and 
the Sonthal Parganas Justice Begulation, 1893, and that the Bhagalpur 
Court had no jurisdiction in the present suit under the Code of Civil 
Procedure, 1882, s. 19, or otherwise ; (2.) that the Court exercising 
jurisdiction to enforce the mortgage was bound by the rules as to usury 
contained in s. 6 of the Sonthal Parganas Settlement Regulation, 1872. 

Consolidated Appeals from three judgments and decrees of the 
High Court (April 3, 1907, December 5, 1907, and December 18, 
1908), of which the first affirmed a judgment and decree of the 
Court of the Subordinate Judge at Bhagalpur (February 12, 1906), 
and the second and third reversed judgments and decrees of that 
Court (August 19, 1907, and August 6, 1908). 

The appeals raised important questions as to jurisdiction in 
suits in respect of land situated in the Sonthal Parganas. On 
December 21, 1896, a mortgage for Rs.8,50,000, with interest at 
the rate of 7£ per cent, per annum, was executed by the members 
of a Hindu joint family, consisting of the appellants in the first 

* Present : Lord Suaw of Dunfermline, Lord Moulton, Sir John 
Edge, and Mr. Ameer Alt., 
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appeal (hereinafter called the mortgagors), in favour of the 
respondents in that appeal (hereinafter called the mortgagees). 
The mortgage was the last of a series of mortgages, a large 
part of the amount secured being made up of interest and com- 
pound interest upon the amounts advanced under the previous 
mortgages. The land mortgaged was chiefly situated in the 
Sonthal Parganas, in which district the mortgagors resided, but 
a part, stated in the judgment of the High Court to be about a 
third in extent, was within the local jurisdiction of the Bhagal- 
pur Court. The mortgage was executed at Bhagalpur, and pro- 
vided that it might be enforced in the Bhagalpur Court. 

On June 20, 1904, the mortgagors instituted a suit in the 
Court of the Subordinate Judge of Bhagalpur to recover the 
amount due under the mortgage in respect of principal and 
interest by sale of the mortgaged properties. The mortgagees 
raised various defences, upon which issues were framed. Two 
only of these issues are material to the present report, namely, 
(a) whether the Bhagalpur Court had jurisdiction in the suit, 
and (b) whether the mortgagees were precluded by s. 6 of Bengal 
Regulation III. of 1872 from recovering compound interest or 
interest exceeding in amount the principal advanced. The 
Subordinate Judge, by his judgment delivered on February 12, 

1906, found on all the issues in favour of the mortgagees, and 
made a decree for payment and for sale in the event of non- 
payment. 

The mortgagors appealed to the High Court on sevaral 
grounds, but at the hearing of the appeal the argument on their 
behalf was confined to the issue (b) above stated. 

The High Court (Harington and Mukharji J J.) on April 3, 

1907, dismissed the appeal. With reference to s. 6 of Regula- 
tion III. of 1872 the learned judges held themselves bound by an 
unreported decision of the High Court to the effect that the words 
therein, " Court having jurisdiction in the Sonthal Parganas," 
meant a Court situated in that district and constituted under the 
Regulation, and did not include a Court situated outside, but 
exercising jurisdiction to order the sale of mortgaged property 
situated within that district. This judgment was the subject of 
the first of the present consolidated appeals. 
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The second and third appeals were from two judgments of the J. c. 
High Court in favour of the mortgagees (reversing the Subordi- i»is 
nate Judge) and were respectively with regard to the amount of ^ A 
interest recoverable under the decree of the Subordinate Judge Pb asad 
as drawn up, and as to the right of the Subordinate Judge to draw fcuun 
up a final decree absolute for sale differing in terms from the Singh. 
preliminary decree. 

The mortgagors by their case upon appeal to His Majesty 
in Council, as to the first appeal, contended only that the 
mortgagees were precluded by Bengal Regulation III. of 
1872, s. 6 (as explained by s. 5 of Bengal Regulation V. of 1893), 
from recovering " compound interest arising from any interme- 
diate adjustment of account"" and from recovering for interest a 
sum exceeding the original loan. 

At an early stage of the argument on behalf of the appellants 
the question was raised whether the Subordinate Judge at 
Bhagalpur had jurisdiction with regard to land in the Sonthal 
Parganas and the hearing was adjourned at the request of the 
respondents' counsel. The statutory provisions more particularly 
relevant to the argument, except s. 19 of the Code of Civil Pro- 
cedure, 1882(1), are set out in the judgment of their Lordships. 



Lowndes, for the appellants in the first appeal (the mortgagors). 
Unless s. 19 of the Code of Civil Procedure, 1882, applies to the 
Sonthal Parganas, the Bhagalpur Court has no jurisdiction 
in a suit with regard to land situated partly in the Sonthal 
Parganas and partly in the Bhagalpur district : Ram Eatan v. 
Ijalta Prasad, (2) The Code of Civil Procedure, 1882, does not 
apply as a whole in the Sonthal Parganas. The reasoning of 
Wilson J. to the contrary in Sorbojit Roy v. Gonesh Prosad 
Misser (8) is unsound. The Civil Procedure Code, 1859, provided 
by s. 885 for power to extend its application to scheduled dis- 
tricts by notification in the Gazette, and it was so extended 
by a notification dated August 19, 1867. By s. 3, sub-s. 2, of 

(1) Code of Civil Procedure, 1882, any Court, otherwise competent to 

b. 19, provides: " .... If the try it, within whose jurisdiction any 

immoveable property be situate portion of the property is situate." 
within the limits of different di 8 - (2) (1895) I. L. B. 17 Allah. 483. 
tricte, the suit may be instituted in (3) (1884) I. L. E. 10 Oalc. 761. 
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J. c. Regulation III. of 1872, however, no Act other than those specified 

1913 in the schedule, which does not include the Code of 1859, is to apply 

iiU A in the Sonthal Parganas. This sub-section must be taken as 

Prasad rep ealing the notification of 1867. The Codes of 1877 and 1882 

Mohan 1 are 8 P ecificallv made nofc to exten<i to scheduled districts ; they 
Singh, cannot, therefore, be so extended by reason of the provision that 
any previous notification referring to the Code of 1859 is to be 
read as though applying to those Codes. The partial applica- 
tions of the Code of 1882 to the Sonthal Parganas by s. 10 of 
Regulation V. of 1893 and by s. 2, sub-s. 2, of Regulation III. 
of 1872 do not assist the respondents since that application 
refers only to suits filed in the Courts of the Sonthal Parganas. 
The partial application by Regulation V. of 1893 shews that the 
Code as a whole does not apply. Even if, however, the Code of 
1882 applies generally in the Sonthal Parganas, jurisdiction in 
respect of suits as to land in that district is expressly confined 
by s. 5 of Regulation III. of 1872 to the settlement officers' 
Courts established under the Sonthal Parganas Act, 1855, until 
the land is settled and the settlement notified. There does not 
appear to have been a notification, but the onus of proving that 
there was one is on the respondents. [Bengal Regulation V. of 
1893, ss. 7, 8, and 9, were also referred to.] 

If, however, the Bhagalpur Court had jurisdiction under the 
Code of Civil Procedure, 1882, s. 19, or otherwise, still the law 
to be applied was the law of the Sonthal Parganas, including s. 6 
of Regulation III. of 1872, which limits the interest recoverable 
and applies to the facts of this mortgage. The Bhagalpur Court, 
if it had jurisdiction, was "a Court having jurisdiction in the 
Sonthal Parganas " within s. 6. The Court was asked to make a 
decree for sale of the mortgaged land, including that in the Sonthal 
Parganas, and under s. 223 of the Code it would have power 
to enforce its decree by sale : Maseyk v. Steel dc Co. (1) ; 
Shurroop Chunder Gooho v. Ameerrunnissa Khatoon.(2) Even 
if the parties could effectively choose Bhagalpur as their forum, 
that choice would not alter the law to be applied: Hamlyn 
d Co. v. Talutker DMlleiy. (3) The limitation of the interest 

(1) (1887) L L. B. 14 Calc. 661. (2) (1882) L L. K. 8 Calc. 703. 

(3) [1894] A. C. 202. 
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recoverable in the Sonthal Parganas is a protective provision 
and a matter of public policy and cannot be waived by a mort- 
gagor. [Ram Chandra Marwari v. Rani Kenhobati Kumari (1) 
was also referred to.] 

Sir R. Finlay, A'.C, De Gruyther, K.C., and Dunne, for the 
respondents (the mortgagees). The Bhagalpur Court had juris- 
diction in the suit under s. 19 of the Code of Civil Procedure, 
1882. The argument in support of the mortgagees' contention 
on this point divides itself into two heads. First, s. 5 of 
Regulation III. of 1872 does not apply to the suit. Before the 
Sonthal Parganas Act, 1855, that district was subject to the 
ordinary law in India. The intention of that Act was to estab- 
lish special Courts to deal with small causes in which the amount 
in dispute was less than Rs.1000, and it provides that suits in 
which more than that amount is in dispute shall be determined 
as theretofore. This arrangement was continued by s. 8 of 
Regulation III. of 1872. Sect. 5 did not have the effect of 
excluding from the jurisdiction of the Courts established under 
the Bengal Civil Courts Act, 1871, suits relating to land where 
the matter in dispute was over Rs.1000. At any rate it did not 
have that effect with regard to suits to enforce a mortgage. The 
object of s. 5 was to enable the settlement officer to have a free 
hand in settling who were entitled to be entered on the record. 
It applied only to such matters as a settlement officer would 
ordinarily deal with. [Regulation III. of 1872, ss. 8, 5, 6, 11, 12, 
13, 14, and 26, Bengal District Gazetteer, vol. xxii., pp. 58 and 214, 
Hunter's Imperial Gazetteer of India (1881), vol. viii.,p. 178, and 
Directions for Revenue Officers, p. 21, were referred to.] Secondly, 
the Code of Civil Procedure, 1882, as a whole applies in the 
Sonthal Parganas. The Code of 1859 was extended to that dis- 
trict, under the provision contained in s. 885, by notification of 
August 19, 1867. Under the terms of the Codes of 1877 and 
1882 that notification was effective to extend those later Codes: 
Sorbqjit Roy v. Gonesh Prosad Misser. (2) There was also power 
under the Scheduled Districts Act, 1874, s. 3, to extend the opera- 
tion of the Code to the Sonthal Parganas, though it is not clear 
whether there was any notification under that section. The 

(1) (1909) L. R. 36 Ind. Ap. 85. (2) I. L. B. 10 Calc. 761. 
Vol. XLI. P 
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J. C. decision in Ram Ratan v. Lalta Prasad (1) is distinguishable 
1913 since it related to the Tarai and turned upon the language of the 
Maha regulation relevant to that district. The question of jurisdiction 
Prasad was not ra i se( j either in the argument before the High Court or by 
Hamam the appellants' case upon the present appeal. It, therefore, should 
Singh. not be entertained by the Board: The Tasmania (2); Pleiades 
(Owners of) v. Page. (8) If it is necessary for the mortgagees to 
prove notification in order to establish the jurisdiction, then the 
principle laid down in those cases applies. 

The limitation of the interest recoverable, imposed by s. 6 of 
Regulation III. of 1872, does not apply to a suit in the Bhagalpur 
Court. That Court did not become " a Court exercising jurisdic- 
tion in the Sonthal Parganas " merely because part of the land 
subject to the mortgage was situated in that district. The sale 
of the land under the decree of that Court would be effected by 
the Court having local jurisdiction. The observations in Maseyk 
v. Steel <£ Co. (4) were explained in Gopi Mohan Roy v. Doybaki 
Nundun Sen. (5) [Vaughan v. Weldon(6) was also referred to.] 
Sect. 6 does not prevent the execution in the Sonthal Parganas 
of a decree obtained elsewhere including compound interest. 
Further, Regulation III. of 1872 was issued by the Lieutenant- 
Governor in his executive capacity and has no operation outside 
the Sonthal Parganas : Cowell's Courts and Legislative Autho- 
rities in India, p. 118; Bengal Civil Courts Act, 1871, s. 12; 
Gazetteer for Sonthal Parganas, ch. 18, p. 297. In any case the 
mortgagees were entitled to a decree for the full amount enforce- 
able by sale of the lands in the Bhagalpur district and for a 
lesser amount enforceable in the Sonthal Parganas. 

Lowndes in*reply. The effect of the proviso in s. 2 of the 
Sonthal Parganas Act, 1855, as to suits where over Rs.l,OO0was 
in dispute is not to remove those suits from the jurisdiction of 
the special Courts, but merely to indicate what law is to be 
applied to them : Dungaram Marwary v. Rajkishore Deo. (7) The 
Bhagalpur Court, if it had jurisdiction, was " a Court exercising 

(1) I. L. E. 17 Allah. 483. (4) I. L. E. 14 Calc. 661. 

(2) (1890) 15 App. Caa. 223, at (5) (1891) I. L. E. 19 Calc. 13. 
p. 225. (6) (1874) L. E. 10 C. P. 47. 

* (3) [1891] A. C. 259. (7) (1890) I. L. E. 18 Calc. 133. 
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jurisdiction in the Sonthal Parganas," and 8. 6 of Regulation III. 
of 1872 applies. The law as laid down in Maseyk v. Steel d- 
Co. (1) as to the Court which exercises jurisdiction under s. 19 
of the Code of 1882 decreeing a sale in the other district has 
been applied in a large number of cases, e.g., Kartick Nath Pander) 
v. TUukdkari Lall{2); Tincouri Debija v. Shib Chandra Pal 
Chowdhury (3) ; Jagcrnath Sahai v. Dip liani Koer. (4) Regula- 
tion III. of 1872 has not a merely local effect, as contended, 
since under (Imperial) 33 & 34 Vict. c. 3, s. 1, it had, upon 
publication with approval, the like force as if made by the 
Governor-General. 



J. c. 

1913 

Maha 
Prasad 
f. 

Ramaki 
Mohan 
Sin«h. 



The judgment of their Lordships was delivered by 

Lord Moulton. In this case their Lordships have to deal 
with three consolidated appeals from decrees of the High Court 
of Judicature at Fort William in Bengal, arising out of a 
mortgage suit filed in the Court of the Subordinate Judge at 
Bhagalpur in Bengal. The first and principal appeal is from 
the decree of the Subordinate Judge enforcing the mortgage, 
which was affirmed on appeal by the High Court. Subsequently 
to making that decree the Subordinate Judge made two orders 
varying the same, both of which were on appeal set aside by the 
High Court. From these two orders of the High Court appeals 
have been brought by the respondents to the main appeal, 
and they constitute the second and third of the consolidated 
appeals. 

The mortgage bond, to enforce which the action was originally 
brought, was a bond for Rs.8,50,000, dated December 21, 1896, 
in favour of Suraj Narayan Singh, the father of the principal 
respondent, and secured on lands situated »in the Sonthal 
Parganas and elsewhere. The mortgagors were members of a 
joint Hindu family. Inasmuch as no question arises in this 
appeal as to the parties to the present action being the proper 
parties, it will be convenient to call the appellants in the 
principal appeal the mortgagors, and the respondents the 
mortgagees. 



(1) I. L. E. 14 Calc. 661. 

(2) (1888) I. L. B. 15 Calc. 667. 



(3) (1894) I. L. E. 21 Calc. 639. 

(4) (1895) I. L. E. 22 Calc. 871. 
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j. c. The bond sued on was the last of a series of bonds for 
1914 increasing amounts. The total of the principal amounts 
Ma ha advanced was, according to the statements in the plaint, 
Prasad Bs.2,85,908 1 9. But the total claim of the mortgagees at 
ramani the date of the suit was Rs.5,86,038 11 10, the balance being 
sinoh. made up of interest which was charged according to the 
provisions of the different bonds, the rate under the bond in suit 
being 7 1 per cent, per annum with annual rests. By far the 
greater portion of the mortgaged properties was situated in the 
district of the Sonthal Parganas, and the mortgagors resided in 
that district. The remainder of the mortgaged property was 
situated within the local jurisdiction of the Bhagalpur Court. 
The bond in suit was executed at Bhagalpur and contained a 
stipulation that the mortgagees might enforce it in the 
Bhagalpur Court. 

The suit was commenced on June 20, 1904. The plaint shews 
that it was an ordinary suit to enforce a mortgage. Written 
statements of defence were put in by various defendants and 
various issues were raised and decided by the Subordinate Judge 
at the trial. Most of these relate to matters no longer in dispute. 
The only issues that remain for their Lordships' decision in this 
appeal turn on the fact that the mortgagors reside and the chief 
part of the property is situate in the Sonthal Parganas, so that 
it is not necessary further to refer to the other issues. 

The judgment of the Subordinate Judge, which is dated 
February 12, 1906, was in favour of the mortgagees on all issues. 
On the appeal to the High Court the argument seems to have been 
confined to the sixth issue, which was in the following terms : 
" Are the plaintiffs precluded from claiming compound interest, 
or interest exceeding the amount of the principal advanced under 
Regulation III. of 1872 ? " 

The High Court found in favour of the mortgagees on this 
issue, and from that decision the first of the present appeals is 
brought. But at the hearing before the Subordinate Judge an 
issue was raised as to the jurisdiction of the Court of Bhagalpur 
to entertain the suit, and this point has again been raised in the 
argument before their Lordships. Seeing that it is a question 
of jurisdiction, and depends on no disputed facts, their Lordships 
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are of opinion that they cannot decline to entertain it, although 
it is not specifically raised on the appeal, more especially as it 
necessarily presented itself in the argument. 

The position of the Sonthal Parganas is very peculiar. They 
are under separate and special legislation, which differs widely 
from the legislation applicable to the rest of Bengal. The 
Lieutenant-Governor of Bengal has the power to vary that 
legislation from time to time by notifications published in the 
Calcutta Gazette, under and according to provisions appearing in 
the regulations relating to the district as will presently be more 
particularly referred to. At the hearing of the appeal it was 
found that the documents in the record did not adequately inform 
their Lordships of the relevant notifications which had thus 
appeared in the Calcutta Gazette, and, accordingly, it was 
arranged that the parties should supplement the record by 
putting in copies of such notifications as they thought material. 
These were furnished to their Lordships in December last, and 
they affect to an important degree the matters in issue, and more 
particularly those that turn upon the settlement of the lands to 
which the mortgage bond relates. 

In order to make clear the legal questions that arise in this 
appeal, it is necessary to explain the nature and sequence of the 
legislation relating to the Sonthal Parganas. 

The special legislation for the Sonthal Parganas commences 
by an Act of the Governor-General of India in Council, 
No. XXXVII. of 1855, which was passed on December 22, 1855. 
Its full title is : " An Act to remove from operation of the 
General Laws and Regulations certain districts inhabited by 
the Sonthals and others and to place the same under the superin- 
tendence of an officer to be specially appointed fo,r that purpose." 
The preamble of the Act recites that the general regulations and 
Acts of Government then in force in the Presidency of Bengal 
were not adapted to the uncivilized race of people called Sonthals, 
and it was therefore deemed expedient to remove from the 
operation of such laws certain districts. It then proceeded to 
enact by clause 1 as follows : " The districts described in the 
schedule to this Act are hereby removed from the operation of 
the General Regulations of the Bengal Code and of the Laws 
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J. c. passed by the Governor-General of India in Council except so 
1914 far as is hereinafter provided and no law which shall hereafter 
Maha De passed by the Governor-General of India in Council shall be 
Prasad deemed to extend to any part of the said districts unless the 
ramani same shall be specially named therein." This is subject to a 
Singh, proviso which is not material to this case. 

The Act then proceeds to carry out its main object by the 
following enactment : " The said district shall be placed under 
the superintendence and jurisdiction of an officer or officers to be 
appointed in that behalf by the Lieutenant Governor of Bengal. 
.... The administration of civil and criminal justice .... are 
hereby vested in the officer or officers so appointed." This 
language is perfectly general in its character, and under it the 
whole administration of civil justice became vested in the officer 
or officers so appointed. But there follows a proviso to which 
frequent reference was made in the argument. It reads as 
follows : " Provided that all civil suits in which the matter in 
dispute shall exceed the value of Rs.1000 shall be tried and 
determined according to the General Laws and Regulations in the 
same manner as if this Act had not been passed." 

The interpretation of this provision is a matter of great 
difficulty. Two rival interpretations naturally suggest them- 
selves. The one is that the officers exercising the jurisdiction 
shall do so in accordance with the general laws and regulations, 
so that the rights of the parties are unaffected by the provision, 
although they are to be pronounced upon by a different judicial 
tribunal. The other is that not only the laws that govern rights, 
but also the procedure to enforce those rights, shall remain 
unchanged. Now it must be observed that this is a proviso and 
not an exception, and accordingly, taken in connection with the 
general language of the previous portion of the clause, the former 
of these two interpretations is the one that commends itself to 
their Lordships, so that it must be construed as providing that 
the special officer or officers shall try such suits, but that in 
trying and determining them they shall observe the general 
laws and regulations obtaining in Bengal, which but for the 
Act would have applied equally in the Sonthal Parganas. It 
would seem, however, that the other view has been taken in 
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India (see the judgment in Sorbojit Roy v. Gonesh Prosad 
Mister (1).) Subsequent legislation has, however, rendered it 
unnecessary, so far as the decision in this case is concerned, to 
decide what would be the state of things if this regulation were 
still in force unmodified by any other statutory enactments. 

The territorial definition of the Sonthal Parganas was 
originally to be found in the schedule to this Act ; but by Act X. 
of 1857 a new schedule was substituted therefor. The judgment 
of the High Court finds that two-thirds of the mortgaged 
properties are situated within the district described in that 
schedule, and it would seem that this estimate may be assumed 
to be approximately correct for the purposes of this appeal. 

The next Act in chronological order to which it is necessary 
to refer is the Code of Civil Procedure of 1859. The Sonthal 
Parganas are not specially named in that Act, and therefore it 
did not prima facie apply to them ; but, nevertheless, we must 
have regard to the language of s. 385 of that Act, which reads 
as follows : " This Act shall not take effect in any part of the 
territories not subject to the General Regulations of Bengal, 
Madras and Bombay, until the same shall be extended thereto 
by the Governor-General of India in Council or by the local 
Government to which such territory is subordinate and notified 
in the Gazette." Although the words " Sonthal Parganas " do 
not appear in this section the district falls under the description 
there appearing. Accordingly we find that by a notification on 
August 19, 1867, the Code of Civil Procedure, 1859, as amended 
by the Code of Civil Procedure, 1861, was applied to the Sonthal 
Parganas subject to certain provisions, restrictions, and exceptions 
which are not relevant to the matters of this suit. 

It is not necessary to decide what was the precise effect of 
this notification. It can hardly have been intended that it 
should apply to the Courts held by the officers appointed by the 
Lieutenant-Governor of Bengal in those suits in which they 
were not required to try and determine the case according to the 
general laws and regulations prevailing in Bengal. But with 
regard to civil suits in which the matter in dispute exceeded the 
value of Rs.1000, it would seem to have settled the doubt as to 

(1) I. L. E. 10 Calc. 761. 
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j. c. whether they were cognizable by ordinary civil Courts duly 
1914 established with jurisdiction within the Sonthal Parganas, 
because it will be found that the fact that such jurisdiction 
Prasad exists in such Courts is recognized in subsequent legislation. 



Ram am In the year 1872 a new regulation was passed for the Sonthal 
sIngh* Parganas. It is entitled the Sonthal Parganas Settlement 
Regulation, and by s. 2 it is directed to be read with Act 
XXXVII. of 1855 and Act X. of 1857 before referred to. Sect. 8 
reads as follows: " Subject to the provisions of this Regulation, 
the regulations and Acts mentioned in the schedule annexed to 
this regulation, or such portions of them as are unrepealed, 
shall be deemed to be in force in the Sonthal Parganas. No 
other regulations or Acts shall be deemed to be in force in the 
Sonthal Parganas, except so far as regards the trial and deter- 
mination of the civil suits mentioned in s. 2, Act XXXVII. 
of 1855, in which the matter in dispute exceeds the value of 
Rs.1000, when such suits are tried in the Courts established 
under Act VI. of 1871." It further provides that the Lieutenant- 
Governor of Bengal may by notification in the Calcutta Gazette 
add to or take away from the list in the schedule. 

To arrive at the true meaning and effect of these provisions it 
is necessary to bear in mind that at the date of this regulation 
the Code of Civil Procedure, 1859, as amended by the Code of 
Civil Procedure, 1861, applied to the Sonthal Parganas by virtue 
of the notification of August 19, 1867. But the schedule to the 
regulation does not contain the Civil Procedure Codes of 1859 
and 1861, nor have they ever been added to the above list by 
any notification of the Lieutenant-Governor of Bengal as above 
described. It follows that these Civil Procedure Codes were 
thereafter applicable in the Sonthal Parganas only so far as 
concerns the trial and determination of civil suits in which the 
matter in dispute exceeded the value of Rs.1000 when such suits 
were tried in the Courts established under Act VI. of 1871. So 
far as such suits were concerned there is nothing in this clause 
of the Sonthal Parganas Settlement Regulation to alter the effect 
of the notification of August 19, 1867, which applied to them the 
Civil Procedure Code of 1859 as amended in 1861. 
Act VI. of 1871 is known as the Bengal Civil Courts Act, 1871. 
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It is not in the scheduled list. But it was passed at a date when J. c. 
the Code of Civil Procedure, 1859, as amended by the Code of iai4 
Civil Procedure, 1861, was in force in the Sonthal Parganas, and it maha 
would seem as though the wide provisions of the clauses in those Pb * 8ai> 
Codes giving jurisdiction to Civil Courts must be taken to have 
given to the Government power to appoint judges under it sinoh. 
within the Sonthal Parganas, inasmuch as s. 4 of the Sonthal 
Parganas Regulation, 1872, provides as follows : " The Lieu- 
tenant-Governor of Bengal may, by notification in the Calcutta 
Gazette, invest any competent officer in the Sonthal Parganas 
with the powers of any Civil Court established under Act VI. of 
1871, and may exclude the whole or any part of the said 
Parganas from the jurisdiction of any of the Courts established 
under the said Act now having jurisdiction therein." 

But while it is evident that the Government by this section 
left it to the Lieutenant-Governor of Bengal to decide in future 
whether Courts established under the Bengal Civil Courts Act, 
1871, should retain jurisdiction within the Sonthal Parganas, it 
had already made up its mind that such should not be the case 
with suits relating to lands pending the completion of the 
settlement which they proposed forthwith to make of all the 
lands situated in the Sonthal Parganas. This is made clear by 
s. 5, which reads as follows : " Till such time as a settlement of 
the whole or any part of the Sonthal Parganas shall be made 
under the rules hereinafter provided, and the said settlement 
shall be declared by a notification in the Calcutta Gazette to have 
been completed and -concluded, no suit shall lie in any Court 
established under the said Act VI. of 1871 in regard to any land, 
or any interest in or arising out of any land, or for the rent or 
profits of any land, or regarding any village -headship or other 
office connected with the land, except as hereinafter provided ; 
but such suits shall be heard and determined by the officers 
appointed by the Lieutenant-Governor of Bengal under section 2 
of the said Act XXXVII. of 1855, or by the settlement officers 
hereinafter mentioned, according as the said Lieutenant- 
Governor shall from time to time direct." Then follows a 
proviso by which the officer empowered to try a suit may 
transfer it to a Court established under the said Act, and thereby 
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J. c. give to the Court jurisdiction to try it. No question, however, 
1914 under this proviso, arises in the present case. 
maha The critical question in this suit is as to whether s. 5 excludes 
Prasad f rom ^he jurisdiction of Courts established under the Bengal 
Ramani Civil Courts Act, 1871, suits relating to land where the value of 
Singh, the matter in dispute is more than Rs.1000. Their Lordships 
are of opinion that to this question only one answer can be 
given. The language of the section is so wide and so peremptory 
that it gives to the officers therein mentioned sole and exclusive 
jurisdiction in all suits in regard to any land, or any interest in 
or arising out of any land, or for the rent or profits of any land. 
To make the meaning clearer and to render the language more 
emphatic, it is expressed both in the positive and in the negative 
form. On the one hand it provides that " no suit shall lie in any 
Court established under the said Act 6 of 1871 in regard to any 
land, &c." and on the other hand it provides that such " suits 
shall be heard and determined by the officers, &c." It is 
impossible not to give to such language the full effect of creating 
an exclusive jurisdiction. It follows, therefore, that no action 
relating to land in the Sonthal Parganas can be brought other- 
wise than before such officers so long as s. 5 is in force with 
respect to the district in which that land is situated. There is 
no difficulty in comprehending the motives for such legislation. 
The section shews that a settlement of the lands was in 
contemplation, and evidently the aim of the provision was to 
prevent any clash of jurisdiction between different Courts in 
matters relating to land until such time as the Government 
proclaimed the settlement to be completed— a very intelligible 
policy when it is considered that on the results of such suits 
between individuals might depend the entries which must be 
made in the settlement records. 

The object of the regulation being thus to throw the whole of 
the jurisdiction in suits relating to land into special Courts 
established in and for the Sonthal Parganas, and provision being 
made for extending that exclusive jurisdiction to all suits, one 
has to consider the meaning and effect of s. 6, which is the 
section upon which the rights of the parties in the present suit 
depend. That section, so far as is material, reads as follows : 
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" All Courts having jurisdiction in the Son thai Parganas shall j. c. 
observe the following rules relating tp usury, namely, (a) . . . . 1914 
no compound interest arising from any intermediate adjustment maha 
of interest shall be decreed ; (b) the total interest decreed on any Pbasad 
loan or debt shall never exceed one-fourth of the principal sum, Ramani 
if the period be not more than one year, and shall not in any sikgh. 
other case exceed the principal of the original debt or loan." 

The respondents sought to establish that the phrase "all 
Courts having jurisdiction in the Sonthal Parganas" meant 
Courts locally situated in the Sonthal Parganas, and dealing with 
matters purely local. Their Lordships cannot accept this inter- 
pretation. The words are definite and precise, and must be 
applied in their natural signification. It was urged that, taken 
literally, they would apply to everything done by a Court having 
jurisdiction in the Sonthal Parganas, whether the matter related 
to those districts or not, inasmuch as the language used makes 
the application of the enactment depend on the Court and not on 
the matter in dispute. But this is to ignore the fact that the 
regulation is only applicable to the Sonthal Parganas, and that, 
therefore, it would not apply to Courts having jurisdiction wider 
than these local limits when such Courts were dealing with 
matters relating solely to other parts of India. The enactment, 
therefore, applies to Courts having jurisdiction in the Sonthal 
Parganas, and acting under and by virtue of such jurisdiction. 

The importance of this section is very great. It is a protective 
section clearly dictated by the fundamental consideration to which 
reference has already been made, and which led to the Sonthal 
Parganas being put under separate and special legislation, 
namely, that " the general regulations and Acts of Government 
now in force in the Presidency of Bengal are not adapted to the 
uncivilised race of people called Sonthals, and it is, therefore, 
expedient to remove from the operation of such laws " the 
districts known as the Sonthal Parganas. 

The provision, therefore, is not one of procedure but of sub- 
stance, and so far as the Courts having jurisdiction within the 
Sonthal Parganas are concerned it places all contractual stipula- 
tions as to compound interest in a position of non-enforceability, 
and limits statutably the total interest which can be decreed on 
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J. o. any loan or debt. The application of these provisions to the 
1914 facts of the present case will be considered later. 
M ~ J, ^ The next Act in chronological sequence to which reference 
Prasad wa8 ma( j e j n the argument is Act XIV. of 1874, known as the 
Ramam Scheduled Districts Act, 1874. This is an Act for the purpose 
Bara& °* removing doubts as to what Acts or Regulations are in force 
— in parts of British India, which have never been brought within 
or have from time to time been removed from the operation of the 
General Acts and regulations and the jurisdiction of the ordinary 
Courts of judicature. These parts of British India are termed 
in the Act "scheduled districts." They are all set out in 
Sched. I. to the Act, and amongst them are to be found 
the Sonthal Parganas. The scheme of the Act is peculiar. It 
is expressly made to apply to all parts of British India other 
than the scheduled districts. But it is provided that it shall 
come into force in any scheduled district upon the issue of a 
notification under s. 8 of the Act with regard to such district. 
In such case the local Government may with the previous 
sanction of the Governor-General in Council by notification in 
the Gazette of India, and also in the local gazette, declare 
(among other things) what enactments are actually in force in 
any of the scheduled districts, and every such notification shall 
be binding on all Courts of law. During the argument counsel 
for the parties were not in agreement as to whether any notifi- 
cation under this Act had been issued applying to the Sonthal 
Parganas; but, from the subsequent information supplied to 
their Lordships, it would appear that no such notification has 
been issued, and therefore that the provisions of the Scheduled 
Districts Act, 1874, have never been applied to them. It is, 
therefore, unnecessary to discuss further the provisions of this 
enactment. 

The next Act which requires to be noticed is the Civil 
Procedure Code, 1877. It repeals Act VIII. of 1859 and Act 
XXJII. of 1861, which constituted the then existing code of civil 
procedure. Sect. 1 reads as follows : " This Act may be cited as 
' the Code of Civil Procedure ' and it shall come into force on 
the first day of October, 1877. This section and section 8 extend 
to the whole of British India. The other sections extend to the 
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whole of British India except the scheduled districts as denned 
in Act No. XIV. of 1874." 

The relevant part of s. 3 reads as follows : " The enactments 
specified in the First Schedule hereto annexed are hereby repealed 
to the extent mentioned in the third column of the same schedule. 
But when in any Act, regulation or notification passed or 
issued prior to the day on which this Code comes into force 
reference is made to Act VIII. of 1859, Act XXIII. of 1871, or 
'the Code of Civil Procedure' or to any other Act hereby 
repealed, such reference shall so far as may be practicable be 
read as applying to this code or the corresponding part thereof." 

The effect of these sections is to make the notification of 1867 
relative to the application of the then existing Codes of Civil 
Procedure to the Sonthal Parganas read as though it applied to 
the Civil Procedure Act, 1877. But it will be remembered that 
such application had been restricted by the Sonthal Parganas 
Kegulation of 1872 to suits brought for amounts above Rs.1000 
in courts established under Act VI. of 1871. The combined 
effect of these provisions must be to make the Civil Procedure 
Act of 1877 apply in the Sonthal Parganas only to suits so 
brought. 

The next Act is the Civil Procedure Code of 1882. In every- 
thing that is material to the present appeal this is identical with 
the Civil Procedure Code, 1877. It took the place of that Act 
in the Sonthal Parganas to the extent that such Act was in force 
therein, that is to say, for suits brought for amounts above 
Rs.lOOOin Courts established under Act VI. of 1871. 

We now come to Regulation V. of 1898, the short title of which 
is the Sonthal Parganas Justice Regulation, 1893. It made 
important changes in the administration of civil justice in the 
Sonthal Parganas. By s. 5 it added to the two classes of special 
Courts theretofore existing in the Sonthal Parganas, named the 
Courts of settlement officers and the Courts of officers appointed 
by the Lieutenant-Governor of Bengal under s. 2 of the Regula- 
tion of 1855, a third class, namely Courts established under 
Act XII. of 1887, known as the Bengal United Provinces and 
Assam Civil Courts Act, 1887, which is an Act which has taken 
the place of Act VI. of 1871 (which has been repealed), and all 
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J c. references to the last-mentioned Act must now be read as 

19H referring to it. 

These definite provisions entirely remove the difficulties as to 
Prasad ^ j urisdiction within the Sonthal Parganas of Courts appointed 
^Mohan un< * er tne bengal United Provinces and Assam Civil Courts Act, 

Singh. 1887, or its predecessor, the Bengal Civil Courts Act, 1871. It 
remains to see what suits are put within the cognizance of these 
Courts. By s. 9 the jurisdiction of a judge of one of these Courts 
extends to " suits of which the value exceeds Rs.1,000 and 
which are not excluded from his cognizance by the Sonthal 
Parganas Settlement Begulation, or by any other law for the 
time being in force." 

Their Lordships are clearly of opinion that these words of 
exclusion refer to s. 5 of the Regulation of 1872, which excluded 
from the cognizance of any such Court suits relating to land, 
the settlement of which had not been finished and duly notified, 
and placed them exclusively in the hands of settlement officers or 
officers appointed by the Lieutenant-Governor of Bengal under 
s. 2 of the Regulation of 1855. This exclusive jurisdiction is 
therefore maintained, and suits in regard to land which is not 
in districts that have been notified as being completely settled 
are not within the cognizance of the ordinary Courts, no matter 
what may be the value of the matter in dispute. It is not 
necessary for the purpose of this appeal to examine further into 
the jurisdiction of Courts established under these provisions, 
because the Court of Bhagalpur, in which the present action was 
brought, is not one of such Courts. 

The result of this examination of the Acts and regulations 
applicable to the Sonthal Parganas is that at the date when this 
suit was commenced no suit could lie in any Court established 
under Act VI. of 1871, or under the Act which has taken its 
place, namely, the Bengal United Provinces and Assam Civil 
Courts Act, 1887, in regard to any land or any interest in or 
arising out of any land, or for the rent or profits of any land, but 
such suits must have been brought before settlement officers, or 
Courts of officers appointed by the Lieutenant-Governor of 
Bengal under s. 2 of the Sonthal Parganas Act, 1855, and the 
Sonthal Parganas Juatice Regulation Act, 1893, Part 11., so long 
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as the land had not been Bottled and the settlement declared by j. c. 

a notification in the Calcutta Gazette to have been completed and 1914 

concluded. And; further, that whatever be the Court that has mXha 

jurisdiction to decide cases within the Sonthal Parganas, and Prasad 
... **• 
is exercising that jurisdiction, it must observe the two rules Ramani 

relating to usury above referred to. Singh* 

It is necessary, therefore, to ascertain what was the exact 
position (so far as settlement is concerned) of the land included 
in the mortgage bond at the date of the commencement of the 
action in which the present appeal is brought, namely, June 20, 
1904. The information supplied to their Lordships by the 
parties as to the notifications appearing in the Calcutta Gazette 
shew conclusively that, although portions of the lands mortgaged 
had been settled, and notification had been duly made that such 
settlement had been completed, at dates prior to the institution 
of the suit, other portions were not so settled. It is clear, there- 
fore, that the suit came within the provisions of s. 5 of the Sonthal 
Parganas Settlement Regulation, 1872, relating to the exclusive 
jurisdiction of officers appointed by the Lieutenant-Governor of 
Bengal, or by settlement officers, inasmuch as it related to land 
which had not been settled, or the settlement of which had not 
been declared by a notification in the Calcutta Gazette to have 
been completed and concluded. The Court of Bhagalpur had, 
therefore, no jurisdiction to entertain the suit, and this appeal 
should be allowed. 

Reliance was placed by counsel for the respondents on the 
stipulation in the bond that the mortgagees might enforce it in 
the Court of Bhagalpur. Their Lordships are of opinion that 
this has no effect. That Court had no jurisdiction to entertain 
the h ait, which, beyond question, was a suit in regard to land in 
the Sonthal Parganas, and that being so the parties could not 
give it the necessary jurisdiction by consent. To do so would 
be to nullify the express prohibition of s. 5 of the Sonthal 
Parganas Regulation, 1872, which was binding on any Court 
having jurisdiction in the Sonthal Parganas in the exercise of 
that jurisdiction. 

Their Lordships are also of opinion that, apart from the 
question of jurisdiction, any Court dealing with the subject- 
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matter of the suit would be bound to give full force and effect to 
the provisions of s. 6 of the Sonthal Parganas Settlement 
Regulation, 1872, relating to usury, and therefore to have refused 
to decree any compound interest arising from any intermediate 
adjustment of interest, or an amount of total interest exceeding 
the principal of the original debt or loan. 

Their Lordships will, therefore, humbly adviBe His Majesty 
that this appeal should be allowed, and the action dismissed with 
costs in both Courts. The respondents must pay the costs of 
this appeal. The two subsidiary appeals fall with the dismissal 
of the action, and the costs connected with them will form part 
of the costs of the whole proceedings, which the respondents 
must bear. 

Solicitors for appellants in the first, and respondents in 
second and third, appeals : T. L. Wilson dc Co. 

Solicitors for respondents in the first, and appellants in the 
second and third, appeals : Morgan, Price dc Co. 



j.C SHEO SHANKAR RAM and Others . . . Appellants; 

1914 AND 

May i, 12. JADDO KUNWAR and Others Respondents. 

ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 

Hindu Joint Family— Mortgage— Foreclosure Decree against Managing 

Members — Redemption barred. 

Where the managing members of a joint Hindu family hold an 
interest in mortgaged property on behalf of the joint family, a fore- 
closure or sale decree absolute obtained against the managing members 
by the mortgagee is binding upon the other members of the joint 
family if the mortgagee had not notice that they were interested, so 
that s. 85 of the Transfer of Property Act, 1882, does not apply, and 
if substantial justice has been done. 

Appeal from a judgment and decree of the High Court (July 8, 
1910) reversing a judgment and decree of the Subordinate Judge 
of Ghazipur (December 18, 1908). 

* Present : Lord Moulton, Lord Parker of Waddington, Sir John 
Edge, and Mr. Ameer All 
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The suit was brought by the appellants for the redemption of 
two mortgages, one dated September 16, 1887, in favour of the 
first respondent's deceased husband, and the other dated 
January 6, 1891, in favour of the first respondent. The mort- 
gagor under both the mortgages was Radha Kishan Singh, one 
of the respondents. The mortgaged properties consisted of 
certain villages which belonged to a joint Hindu family of which 
the mortgagor and his descendants were the members. 

The appellants' claim to redeem was based upon two sub- 
sequent transactions with respect to portions of the properties 
mortgaged and affecting only the equity of redemption. The 
first of these transactions was a possessory mortgage of a portion 
of the properties, made on July 4, 1894, by Radha Kishan Singh 
to Hira Ram and Dhundha Ram, under whom the appellants 
claimed; the second was a sale to the same persons of other 
portions of the properties by one Mahpal Singh, another 
member of the said joint family to whose share they had been 
allotted. 

In 1895 the first respondent (her husband being then dead) 
brought suits against Hira Ram and Dhundha Ram, and obtained 
a decree for foreclosure of one of the mortgages and a sale 
decree in respect of the other mortgage. These decrees were 
made absolute, Hira Ram and Dhundha Ram taking no steps 
to redeem. 

The appellants in May, 1908, instituted the present suit 
to redeem the two mortgages of 1887 and 1891, claiming, in 
effect, that in the matter of the mortgage and sale of the equity 
of redemption Hira Ram and Dhundha Ram acted on behalf of a 
joint Hindu family in which they (the appellants) were co-sharers, 
and that not having been parties to the suits in which the fore- 
closure decrees were obtained, they (the appellants) were not 
bound thereby. 

The Subordinate Judge, by his judgment delivered on Decem- 
ber 18, 1908, held that the appellants were joint with Hira Ram 
and Dhundha Ram, and that the mortgage and purchase were 
effected by them on behalf of the joint family. He found that 
the first respondent had no notice, actual or constructive, of the 
appellants' interest, but that the latter, not having been parties 
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to the suits in 1895, were entitled to redeem so much of the 
properties as were comprised in the mortgage and sale to Hira 
Bam and Dhundha Bam. 

Upon appeal to the High Court, this judgment and the con- 
sequent decree were reversed. The learned judges (Tudball and 
Chamier JJ.) held that one of the appellants not having been 
born at the date of the decree in the 1895 suits was not entitled 
to redeem, and that two other of the appellants, the sons of Hira 
Bam and Dhundha Bam respectively, were bound by the decrees 
against their father. With reference to the other appellants 
(including the first appellant) they held that, Hira Bam and 
Dhundha Bam being the managers of the appellants' joint 
family, the decrees for foreclosure and sale were, under the 
circumstances of the case, binding upon the members. 

De Gruyther, K.C., and Dube, for the appellants. The appel- 
lants, not having been parties to the suits in 1895, are not bound 
by the decrees then made and are entitled to redeem. The 
manager of a Hindu joint family is not in the same position as 
a trustee in English law. A Hindu joint family cannot be treated 
as a "person" within s. 85 of the Transfer of Property Act. 
1882, so as to make it unnecessary to join all the members as 
parties. 

[Sir John Edge. That section does not apply since it was 
found in India that the mortgagee had no notice of the appellants' 
interest in the property.] 

The decision in Kishen Par shad v. Har Narain Singh (1) is 
distinguishable, since it dealt with a suit brought by a managing 
member under a contract made by him on behalf of the joint 
family. An authority in the manager to give up a right should 
be less readily implied than one to make a binding contract. It 
is only in exceptional cases that the managing members represent 
the family and can be sued as its representatives. [Kashinath 
Chimnaji v. Chimnaji Sadashiv (2) was referred to]. 

Sir Erie Richards, K.C., and Lowndes, for the respondents, 
were not called upon. 

(1) (1911) L. R. 38Iud. Ap. 45. 

(2) (1906) I. L. E. 30 Bomb. 477, at p. 485 
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The judgment of their Lordships was delivered by 

Lord Moulton. This is an appeal from a judgment and 
decree of the High Court of Judicature of the North-Western 
Provinces, Allahabad, which reversed a decree of the Court of 
the Subordinate Judge of Ghazipur. The matter in issue is 
whether the plaintiffs or some of them are entitled to redeem 
the mortgaged properties in suit, or whether they are bound by 
certain foreclosure decrees dated March 27, 1895, which were 
followed by orders absolute dated April 8, 1897, upon which 
possession was taken in August, 1897. 

So far as is necessary to make clear the question in issue, the 
facts of the case are as follows. The first and principal respon- 
dent, Musammat Jaddo Kunwar, was the mortgagee of certain 
properties under a mortgage dated September 16, 1887, and of 
certain other properties by a mortgage of January 6, 1891. In 
1895 she brought suits to foreclose those mortgages. But in 
the interval Hira Ram and Dhundha Ram, members of a joint 
Hindu family, had acquired interest in the mortgaged properties 
partly by purchase and partly by obtaining a usufructuary 
mortgage. Both these interests were of course subordinate to the 
mortgage to Musammat Jaddo Kunwar. Although Hira Ram 
and Dhundha Ram acquired these interests in their own name, 
they were in fact acquired by them on behalf of the joint family 
although the respondent Musammat Jaddo Kunwar had no 
notice of this fact at any time material to the question in this 
action. 

Hira Ram and Dhundha Ram were made parties to the 
foreclosure actions by Musammat Jaddo Kunwar as parties 
interested in the mortgaged properties, and the foreclosure 
decrees were pronounced against them. They did not make any 
attempt to avail themselves of their right to redeem, so that the 
order absolute was pronounced against them. They were at the 
time of acquiring the properties and also at all material times 
in the foreclosure suits the managers of the joint family and 
they acted as such, both in acquiring the properties and in 
abstaining from redeeming them. The appellants, the plaintiffs 
in this suit, are other members of the joint family, and they 
claim that they, as such members, were interested in the 
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j. c. mortgaged properties at the time of the foreclosure suits, and 
19H that they ought to have been joined therein as parties, and that 
inasmuch as they were not so joined the foreclosure decrees do 
Shankak no ^ ^nd them, and they are entitled now to redeem. The 

SX AM 

r. Subordinate Judge found in their favour on this point of 
kunwab. principle, but held that they were entitled to redeem their own 
properties only and not the entire properties comprised in the 
said mortgages. On appeal to the High Court of Judicature it 
was held that they were bound by the foreclosure decrees on the 
ground that the joint family was effectively represented in the 
suit, and that in such case the Court is not bound to set aside 
the execution proceedings where substantial justice has been done 
merely because every existing member of the family was not 
formally a party to the suit. 

There seems to be no doubt upon the Indian decisions (from 
which their Lordships see no reason to dissent) that there are 
occasions including foreclosure suits when the managers of a >- 
joint Hindu family so effectively represent all other members of 
the family that the family as a whole is bound. It is quite clear 
from the facts of this case and the findings of the Courts upon 
them that this is a case where this principle ought to be applied. 
There is not the slightest ground for suggesting that the 
managers of the joint family did not act in every way in the 
interests of the family itself, and no question arises under s. 85 
of the Transfer of Property Act, 1882, because the mortgagee 
had no notice of the plaintiffs' interests. Their Lordships have, 
therefore, no hesitation in deciding that there is no reason for 
interfering with the decision of the High Court. They will, there- 
fore, humbly advise His Majesty that this appeal should be 
dismissed, and that the appellants should pay the costs. 

Solicitor for appellants: Douglas Grant. 
Solicitors for respondents: T. L. Wilson 6 Co. 
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SRINATH ROY and Others Appellants; J. c* 

AND 1914 

DINABANDHU SEN and Others ..... Respondents. aTs*; 

March 2, 3, 4 ; 

ON APPEAL FROM THE HIGH COURT IN BENGAL. July 16. 

Fishery Rights— Jalkar— Navigable River — New Channel— Right to follow 

River. 

A jalkar, or exclusive right of fishery, granted by the Government in 
a tidal navigable river in Bengal, extends to all tidal navigable waters 
formed by the river, whether by a gradual change of course or by a 
sudden irruption, provided those waters are part of the river system 
within the upstream and downstream limits of the grant. 

The rule in the United Kiagdom which connects the subject's rights 
to an exclusive fishery in tidal navigable waters with the limits of the 
Crown's ownership is the resHilt of historical and geographical conditions 
which are not applicable in Bengal. 

Appeal from a judgment and decree of the High Court 
(March 11, 1908) reversing a judgment and decree of the Sub- 
ordinate Judge of Faridpur (June 80, 1905). 

The suit out of which the appeal arose was instituted by the 
appellants in 1903 for possession of a jalkar or fishery in certain 
tidal navigable waters, being part of the Ganges or Padma river 
in the district of Faridpur, for an injunction and mesne profits. 

The appellants were the proprietors of a zamindari known as 
pargana Char Makundia and they claimed that a jalkar mahal 
described as in the river Balabanta was settled in their prede- 
cessor in title as a distinct mahal forming part of Char Makundia 
at the time of the permanent settlement, and had been enjoyed 
since. They alleged that the river Balabanta was at the date 
of the settlement a local name for the Ganges or Padma river. 
The channel in which they now claimed the right of fishing was 
navigable and had been formed in 1897 by a change in the course 
of the river, but they claimed that it was within the upstream 
and downstream limits of the jalkar granted to their predecessor 
and that their right of fishing extended to it, although (as was 

* Present : Lord Moulton, Lord Sumner, Lord Parmoor, Sir John 
Edge, and Mr. Ameer All 

Vol. XLL R 
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J. c. admitted in the appeal) that part of the channel which was 
1914 in dispute flowed over the land of the first respondent. 
SrinathRoy The first respondent by his written statement of defence 
dinabandhu traversed generally the allegations in the plaint and denied that 
sen. the appellants were entitled to any rights of fishery in the waters 
in suit, or in any waters outside the limits of their own zamindari. 
The nature of the evidence adduced by the appellants at the trial 
appears from their Lordships' judgment. 

The Subordinate Judge delivered judgment on June 80, 1905. 
He held that the appellants had proved possession, since 1860 at 
least, of a jalkar within the limits claimed in their plaint, the river 
Balabanta being the same as the Ganges or Padma, and that a 
Government grant of the jalkar might be presumed ; that the 
disputed jalkar was partly within and partly outside the limits of 
the land of the appellants' zamindari, but that their jalkar rights 
constituted a separate mahal ; that the disputed stream was within 
the upstream and downstream limits of the appellants' jalkar and 
formed a part of it, although it flowed partly over the land of the first 
respondent. He accordingly made a decree in the appellants' favour. 

The High Court (Harington and Holmwood JJ.), by its judg- 
ment delivered on March 11, 1908, allowed the appeal. The 
effect of the judgment was that the appellants had not proved 
their case. The learned judges held that although the appellants 
might have acquired prescriptive rights against other landowners 
they had not done so against the respondents, since the channel 
in dispute had only come into existence in 1897 and the appellants 
had been dispossessed by the respondents within four years of 
that date. They also held that it was not proved by the 
appellants that the Government had granted to their predecessors 
in title a right of fishery outside the limits of the zamindari 
settled in them. It was therefore not necessary to decide 
whether a grant by the Government of a jalkar extended, upon a 
change in the course of the river, to channels flowing over land 
settled in persons other than the owner of the jalkar. 

De Gruyther, K.C., and Dunne, for the appellants. The 
evidence adduced by the appellants at the trial establishes the 
facts found in their favour by the Subordinate Judge. A right 
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of jalkar can exist as an incorporeal hereditament : Forbes v. J - c « 
Meer Mahomed Hossein (1); and it can be so settled by the 1914 
Government. There was evidence of the exercise of the smnath Rot 
appellants' right and of its recognition by the Government which dinabahdhu 
justified the Subordinate Judge in presuming a settlement of the BlBt ^ 
jalkar, as a separate mahal, upon the appellants' predecessors in 
title. The Indian authorities clearly establish that in Bengal a 
right of jalkar in a navigable river extends, upon a change in its 
course, to all channels forming part of the river and being within 
the limits of the grant : Gopeenath Ray v. liamchundcr 
Turklunkar (2) ; Nubkishen Roy v. Uchchootanund Gosain (8) ; 
Ramanath Thakoor v. Eshanehunder Bonnerjee (4) ; Krishnendro 
Roy Choivdhry v. Maharanee Sumo Moyee (5); Tarini Chum 
Sinha v. Watson <& Co. (6); Jogcndra Narayan Roy v. Craw- 
ford (7) ; Bhaba Prasad v. Jagadindra Nath Rai. (8) 

Lowndes, for the respondents. The High Court rightly held 
that the appellants had not proved the facts which they relied 
on. Upon the evidence it was not proved, nor can it properly be 
presumed, that the Government granted a jalkar extending 
beyond the limits of the zamindari : Hori Das Mai v. Mahomed 
Jaki{9); Hanbury v. Jenkins. (10) Even if the alleged grant 
can be presumed it does not in law extend to the new channel in 
dispute, which admittedly flows over the respondents' land. 
The Indian authorities relied on, so far as they support the 
appellants' case, overlook the principle of the English law as to 
rights of fishing, namely, that the right, whether in the Crown 
or in a private person, is derived from the ownership of the soil : 
Malcolmson v. O'Dea (11); Mayor of Carlisle v. Graham (12); 
Attorney -General for Bntish Columbia v. Attorney-General for 
Canada (18); Woolrych on Waters, 2nd ed., p. 47; see 
also authorities cited in Halsbury's Laws of England, vol. xiv., 

(1) (1873) 12 Beng. L. R. 210, at (6) (1890) L L. R. 17 Calc. 963. 
p. 216. (7) (1905) I. L. R. 32 Calc. 1141. 

(2) (1808) 1 Macnaghten's Select (8) (1905) I. L. R. 33 Calc. 15. 
Reps. 228 ; 2 SeveBtre, 467, n. (9) (1883) I. L. R. 11 Calc. 434. 

(3) (1856) 2 Sevestre, 465, n. (10) [1901] 2 Ch. 401, at p. 415. 

(4) (1863) 2 Sevestre, 463. (11) (1863) 10 H. L. C. 693. 

(5) (1873) 21 Suth. W. R. 27. (12) (1869) L. R. 4 Ex. 361. 

(13) [1914] A. C. 153. 

R 2 
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J.O. pp. 574 to 579. The right of the Crown to grant a several 
1914 fishery can only exist when the Crown owns the bed of the 

Srinath Roy 8tream. [Attorney-General v. Emerson (1) and Hindson v. 

Dinabandhu were referred to.] The law in India as to rights of 

Sen. fishery is derived from the English common law, the prin- 
ciples of which should be applied to the present case. The 
Board in Lopez v. Muddun Mohun Thakoor (3), a case as to the 
effect of a change in the course of a river by alluvion, applied 
English law, quoting Hale's De Jure Maris. In the case of non- 
tidal waters the Indian Courts have adopted the English law 
throughout : Baban Mayacha v. Nagu Shravucha. (4) If English 
law applies, then the decision in Mayor of Carlisle v. Graham (5) 
is conclusive in the respondents' favour. Assuming, however, 
that a jalkar extends to a channel formed over a private 
owner's land by gradual and imperceptible alteration in the 
course of the stream, it does not do so where, as in the present 
case, the change is due to a sudden irruption : In re Hull and 
Selby Railway (6) ; Foster v. Wright. (7) The distinction in 
principle between a gradual accretion and a sudden diluviation 
as affecting the ownership of the soil is recognized by 
Bengal Regulation XI. of 1825, and forms the basis of the deci- 
sions in Mussamat Imam Bandi v. Hurgovind Ghose (8), Lopez v. 
Muddun Mohun Thakoor (3), and Moharanee Sibessury Dabee 
v. Lukhy Dabee. (9) 



Jviyie. Lord Sumner. In this action the plaintiffs claimed, as pro- 
prietors of a several fishery in certain tidal navigable waters in 
Eastern Bengal, a decree, for possession of an exclusive fishery 
in a portion of a river channel, of which the principal defendants 
own both the bed and the banks. They succeeded before the 
Additional Subordinate Judge of Faridpur and failed on appeal 



De Gruyther t K.C., replied. 




The judgment of their Lordships was delivered by 



(1) [1891] A. C. 649. 

(2) [1896] 2 Ch. 1, at p. 12. 

(3) (1870) 13 Moo. Ind. Ap. 467. 

(4) (1876) I. L. R. 2 Bomb. 19. 



(5) L.B. 4 Ex. 361. 

(6) (1839) 5M.&W. 327. 

(7) (1878) 4 0. P. D. 438. 

(8) (1848) 4 Moo. Ind. Ap. 403. 



(9) (1864) 1 Suth. W. B, 88. 
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to the High Court at Calcutta. Hence this appeal to their J. c. 
Lordships' Board. 1914 

There is a section of the river system of the Lower Ganges, sbinath Rot 
between Dacca on the left bank and Faridpur on the right, dinabandhu 
where the great stream divides and for many miles runs in two SaN « 
channels roughly parallel With one another. The general 
course is to the south-east. The northern of the two channels 
is much the larger, but the southern, the smaller of the two, 
is itself wide. Both channels are tidal and navigable. 

The streams in the Gangetic delta are capricious and powerful. 
In the course of ages the land itself has been deposited by the 
river, which always carries a prodigious quantity of mud in 
suspension. The river comes down in flood with resistless force, 
and throughout its various branches is constantly eroding its 
banks and building them up again. It crawls or races through 
a shifting network of streams. Sometimes its course changes by 
imperceptible degrees ; sometimes a broad channel will shift or 
a new one open in a single night. Slowly or fast it raises 
islands of a substantial height standing above high water level 
and many square miles in extent. Lands so thrown up are 
called chars, and it is by char-lands formed at some unknown 
though probably not remote date that the northern and southern 
channels in question are at present divided. 

In the year 1897 a channel was broken through the defendants' 
char-land in question. Though relatively small, even this 
stream was of considerable size ; it is navigable for small craft, 
and is certainly within the ebb and flow of the tide. This new 
branch probably followed a line of depressions already existing, 
one end of which was actually an arm running up from the 
northern river. 

The plaintiffs claim the exclusive fishery in this new navigable 
channel as falling within the upstream and downstream limits of 
their several fishery, and allege that the defendants are 
trespassers when they fish in it. The defendants justify their 
claim to fish in a portion of this channel as part of the rights 
of owners of the subjacent soil and of persons claiming under 
them. 

That the plaintiffs are entitled to some fishery right in the 
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J. 0. river waters generally, not far distant from the site in question, 
19H never was much disputed, and was admitted by the respondents 
Sbinath Rot before their Lordships' Board, but they dispute its origin and its 
Dinabandhu ex ^ eD ^ They Bay that this branch is of origin so recent that no 
Sxn. title by prescription or adverse possession arises as against them- 
selves; that they are not affected by evidence of prescription 
against third parties ; that even a several fishery, duly created 
in the main stream by the Government of India in right of the 
Crown, would not extend to this new branch, still less would 
rights acquired in the main Btream by prescription against other 
riparian proprietors be exercisable in it ; that the evidence neither 
establishes such bounds for the alleged exclusive fishery upstream 
and downstream as would bring this branch between them, nor 
shews that in fact any jalkar right was ever created by Govern- 
ment at all. In substance the trial judge found for an actual 
Government creation of the plaintiffs' right, as well as for the 
boundaries claimed by them. The High Court concluded 
against the plaintiffs on the question of the extent of their jalkar 
rights without determining their origin. 

The evidence of the origin of the plaintiffs' rights is docu- 
mentary, and does not depend on the credibility of witnesses. 
Char Makundia is the name of the plaintiffs' pargana. They 
produced among many other documents (i.) an ekjai hastbud in 
respect of it for the year 1790, which Bhewed that it then included 
a mahal jalkar ; (ii.) a hakikat chauhaddibandhi of the lands and 
jamas of that pargana for the year 1795, which shewed that the 
name of the jalkar mahal was River Balabanta and Bil Baor 
with specified boundaries, of which the Kole Chari of Alipur 
alone can now be traced by name; (iii.) daul kabuliyats of 1793 
and 1799, specifying the amount of the daul-jammaof the jalkar; 
and (iv.) an ism-navisi mauzahwari of 1821 mentioning the 
jalkar in the river Balabanta as a mauza of pargana Char 
Makundia. They put in (v.) a robokari of the Court of the 
Collector of Faridpur dated January 11, 1861, by which the 
Government recognized that this jalkar had been included as a 
mahal in the zamindari pargana Char Makundia (formerly taujih 
No. 110 in the Dacca Collectorate, and now No. 4000 in that of 
Faridpur), since before the decennial settlement. It named the 
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upstream and downstream limits, and stated that the Balabanta J. U. 
river, in which it was enjoyed, was the same as that known in 1914 
1861 as the Padma, that is the larger and more northerly of the smnath Roy 
two branches of the Ganges above described. The more southerly DlNABANDHU 
has been known for some fifty years as the Bhubaneshwar. Skn. 

Some evidence, not very distinct, was given at the trial, 
apparently for the purpose of shewing that no grant from the 
Government was any longer to be found among the papers 
belonging to the plaintiffs' zamindari, but no point seems to 
have been made then or since that the proper searches had not 
been made. Although, on the other hand, when Government 
has created a separate estate of jalkar at the period in question, 
it is usual to find some entry of it in the decennial settlement 
papers, no evidence was forthcoming to shew that jalkar grants 
made prior to the decennial settlement or that settlements with 
zamindars made at the time of it must necessarily have taken 
the form of pattas or some other muniments which should now 
be in the zamindar's possession, or be recorded in the Govern- 
ment archives still in existence. In practice such original grants 
are but rarely forthcoming now, and resort must be had to 
secondary evidence of them, or to the inference of a legal origin 
to be drawn from long user : Garth C.J. in Hon Das Mai v 
Mahomed Jaki. (1) The trial judge was satisfied that the 
plaintiffs had proved a Government grant or settlement about 
the end of the eighteenth century. He was overruled by the 
High Court, not on the ground that no such grant was proved, 
but that it was not shewn to have been a grant of a several 
fishery of wide extent. The High Court thought that in reality 
it was only appurtenant to the plaintiffs' actual pargana and was 
limited by its riverine bounds. 

Their Lordships accept the rule laid down in the case of Hori 
Das Mai v. Mahomed Jaki(l) (following the English rule in 
Fitz waiter' 8 Case (2)), that the evidence of a Government grant 
of an exclusive fishery in navigable waters ought to be conclusive 
and clear, but they are of opinion that, in so far as such evidence 
can now be expected to be forthcoming as to particular grants 
more than a century old, the evidence in the present case was 
(1) I. L. R 1 1 Calc. 434. (2) (1073) 3 Keb. 242. 
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J. c. sufficient to shew that the competent authority — the Government 
1914 of India in right of the Crown — did actually grant to the 
Sbinath Rot plaintiffs' predecessors in title, or settle with them so as in 
Dinabahdhd e ^ ec ^ fco g ranfc » a jalkar right of several fishery in certain of the 
Sen. waters of the portion of the Ganges system in question. 

The next point is one of metes and bounds. This depended 
partly on the above-named documents, partly on the records of 
certain litigation with the neighbouring zamindars of pargana 
Bikrampur and persons holding under them in 1816 and 1848, 
put in as part of the history of the fishery and of the claims 
made to it, partly on the testimony of living patnidars, ijaradars, 
fishermen, and so on, and the local investigations of an ameen 
deputed by order of the Court. The ameen's reports and maps 
were accepted in both Courts, and by both parties on the present 
appeal. The plaintiffs' case depended on fixing by means of the 
above materials, supplemented by a series of maps from 1760 
onwards, four points roughly forming a parallelogram, within 
which their alleged jalkar rights lay, the western or upstream 
boundary and the eastern or downstream boundary in each case 
extending from points north of the northern or larger channel, 
the Padma, to points south of the southern or smaller channel, 
the Bhubaneshwar, and the locus in quo of the dispute falling 
between them. The defendants contended that in so far as any 
certain points were proved at all, the materials relied upon only 
shewed that the fishery did not extend into any part of the 
Padma, but was limited by the right or southern bank of the 
main stream and thus excluded it. They pointed out that 
the Faridpur Collectorate was bounded by the right bank of 
the Padma, the whole breadth of the main stream being in the 
Collectorate of Dacca, and they argued that the robokari of 
1861, which was the strength of the plaintiffs' case, proved at 
most a recognition of a fishery right, which stopped short of 
those waters in which it was now essential to the plaintiffs to 
make good their claim. 

A sufficient answer is made by the plaintiffs. They obtain 
early evidence of the actual position of the points forming their 
boundaries north of the main stream from proceedings in suits 
decided in their favour between themselves or their predecessors 
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in title and the owners of the Bikrampur zamindari, who claimed J. c. 
some jalkar rights in the main Padma also, and by means of 19U 
such proceedings in 1797, 1816, and 1843, by means of other srinath Rot 
similar proceedings in litigation with some of the present dxkabaitohu 
defendants in 1894, 1896, and 1897, and also by a long succession Sen. 
of ijara kabuliyats and pattas, which they put in evidence, 
they prove de facto possession, as under their jalkar rights, of 
the whole fishery in both streams between their upper and their 
lower limits. It is an intricate task to trace the various spots 
mentioned from map to map, because of the periodic diluviation 
of trees and houses, though these are the least transient of the 
landmarks available. Matters are also complicated by variations 
in the names of the rivers, Bhubaneshwar, Krishnapur, Narina, 
Padma, and Balabanta or Balbanta. The result, however, is 
sufficiently clear. Further, the decision recorded in the robokari 
of 1861 was appealed to the Commissioner of the division at 
Dacca, who at that date exercised appellate jurisdiction in such 
matters over the Collectorate of Faridpur, and he affirmed the 
decision below. As this decision proceeded on the footing thab 
the jalkar claimed extended over the waters of the Padma, and 
was a valid jalkar included in the permanent settlement, it may 
reasonably be inferred that the Commissioner of Dacca took note 
that the parties entitled to the jalkar claimed rights within his 
Collectorate, and, finding nothing in the Dacca records to the 
contrary, affirmed the decision below for Dacca as well as for 
Faridpur. 

The trial judge, following a long and considerable body of 
decisions in Bengal, held that, if the plaintiffs' rights in this 
stream or streams out of which the new branch opened were 
once established, they would extend to the waters of the new 
branch as soon as it was formed, a principle which is conveniently 
called " the right to follow the river." It does not appear that 
this current of authority was challenged or doubted either before 
the trial judge or the High Court ; certainly its authority was 
binding upon both. The defendants' case simply was that in 
fact neither the plaintiffs nor their predecessors in title could be 
shewn ever to have enjoyed or to have been entitled to any 
jalkar right except that lying within the boundaries of their 
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J. c. zamindari and appertaining thereto. The High Court appears 



sen. thakbast map of 1862, and a marginal note upon it. It is not 
necessary to examine the language of the judgment of 1816 in 
detail, but their Lordships are unable to hold that it excluded 
the main or northern stream from the plaintiffs' fishery, either 
expressly or by implication. The language is obscure, but, as 
their Lordships read it, the plaintiffs' construction of it was 
right. The thak map was pressed beyond its legitimate effect. 
It was concerned only with that portion of the fishery which fell 
within pargana Bikrampur and was inconclusive. 

The question of the effect of deltaic changes in a river's course 
upon the exclusive right of fishing in it appears in the Indian 
decisions as long ago as the beginning of the last century. It 
was laid down in 1807 that if a river changes its bed the owner 
of jalkar rights in the old channel continues to enjoy them in 
the new one : hhurchand Rai v. Ramchund Mokhurja. (1) The 
converse case occurred in the following year. A landowner sued 
the owner of jalkar rights in a tidal river for taking possession 
of a jhil formed on his land by the overflow of the river. The 
channel of the river had not altered, the jhil formed no part of 
it, and was only connected with it at the river's highest stage. 
Accordingly, it was held that the owner of the fishery, having 
no right over the plaintiffs' land, had no right to the fishery in 
waters thus formed upon their lands : Gopeenath Ray v. Ram- 
chunder Turklunkar. (2) This assumed some right of following 
the river and placed a particular limit upon it. It will be 
observed so far that whatever may have been the basis for the 
right of jalkar in the river, the right of fishing in the jhils was 
treated as belonging to the owner of the subjacent soil, a right 
which was shortly after, in 1813, held to be severable from the 
ownership of the soil, so that the bare grant by the landowner of 
the right of fishing in the jhil did not in itself convey any 
property in the soil : Lukhee Dasee v. Khatima Beebee. (8) Why 




c 



(1) (1807) 1 S. D. A. Bap. 221. 



(2) 2 Serestre, 467, n. 



(3) (1813) 2 S. D. A. Bep. 51. 
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the owner of jalkar right in the river has, or may have, an J. C. 
enjoyment of that right co-extensive with the waters of the river 1914 
which permanently form part of it, though they have changed smnath Roy 
their course, is not stated. Not improbahly it rested on local DlNAB r ANDHD 
custom, for the Bengal Alluvion and Diluvion Regulation (No. XI. sen. 
of 1825) is careful in a cognate matter to keep local custom alive. 
At any rate the principle was well established as early as 1808 
that a right of fishery follows the river whatever course it may 
take, for the ground on which in Gojieenath Ray v. Ramchunder 
Turklunkar (1) the High Court allowed the appeal from the 
Court below, which had acted on this principle, is simply that in 
point of fact the jhil in question, though formed by the river's 
overflow, was no longer so connected with it as to form part of 
the river. This was long considered to have been the effect of 
these decisions. Mr. Sevestre's note upon them in his reports 
(vol. 2, p. 467) is, " A general right of fishery in a river, when 
not otherwise defined, is restricted to the channel of the river 
and water considered to form part of it, not extending to adjacent 
lakes or other pieces of water occasionally supplied by over- 
flowings of the river but not actually connected with the channel 
of it." The rule was so applied in 1856 : Nubkishen Roy v. 
Uchchootanund (2) ; and in 1868 : Ramanath Thakoor v. Eshan- 
chunder Bonnerjee. (8) In the former it w as held that the right 
of jalkar in the river was confined to the river and streams 
flowing into or from it, exclusive of jhils not connected with 
the channel but extending to watercourses which, though not 
immediately within' the great channel of the river, adjoin or flow 
into it or are supplied therefrom ; " their right consists of the 
flowing stream and the adjuncts flowing from or into it." In 
the latter the limitation of the river's adjuncts flowing from or 
into it was held not to extend to adjacent sheets of water with 
which the river communicates only when in flood. " We think," 
said the Court, " the grant of jalkar must be construed as prima 
facie confined to the rivers and sheets of water communicating 
therewith to which the plaintiff might get access without 
trespassing on the land." It is true that these two decisions do 

(1) 2 Sevestre, 467, n. (2) 2 Sevestre, 465, n. 

(3) 2 Sevestre, 463. 
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J. c. not specifically deal with the case of the changed channel of a 
19U deltaic stream, but they do clearly lay down rules for defining 
Sbinath Rot * ne area °* * ne wa ^ ers in which the jalkar right is to be enjoyed, 
dinabandhd wn * c k carry ^ beyond the limits of actual navigability though 
Sen. confining it to waters which are adjuncts of the navigable 
stream. They make the right depend on the identity of 
the river in which it is enjoyed and do not confine it 
to such waters of that river as are superimposed on the 
very land once owned by the grantor of the right. The 
current of decision was not unruffled by doubt. The Court 
observes in 1859 in Gureeb Hossein Chowdhree v. Lamb (1) : " the 
part of the country through which the Megna flows is inter- 
sected with innumerable creeks into which the tide from the 
main river flows. The right of fishing in these tidal creeks 
belongs of right to the owner of the property into which they 
flow," but this case is explained by the fact that the part of the 
river in question was almost if not quite an arm of the sea. An 
opinion was indicated in 1864, though not absolutely necessary 
to the decision, in Moharanee Sibessury Dabee v. Lukhy Dabce (2), 
that the extension of rights of fishery, in consequence of an 
expansion of the river in which they were enjoyed, ought to 
depend, as questions of alluvion would, upon the rapidity of the 
expansion. If sudden, it would work no change in the owner- 
ship of the submerged soil, and so cause no extension of the 
jalkar right ; it would do both if it took place by gradual and 
imperceptible advances. The Court here inclined to connect the 
right of fishing indissolubly with the right to the soil subjacent 
to the waters in which the fishery right was enjoyed. In 1866 
came two somewhat contradictory decisions. The .Court in 
Nobin Chunder Ray Chowdry v. Radha Pearee Debia (8) scouted 
as " preposterous " a claim to follow the diverted waters in which 
the plaintiff had the fishery, but this was without discussion of 
the authorities, and the claim was alleged not against the owner 
of the soil over which the diverted waters flowed but against 
the owner of the fishery in the waters of another river into 
which the plaintiffs river had burst and discharged itself. In 

(1) (1859) 8. D. A. (Oalc.) Bep. (2) 1 Suth. W. B. 88. 
1357, at p. 1363. (3) (1866) 6 Suth. W. B. 17. 
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the second case, Gobind Chunder Shaha v. Khaja A bdool Gunnie (1), J. c. 
the plain till' and defendant, joint owners of land and of a fishery, 1914 
had made a partition of the land but not of the fishery, and the sbinath Rot 
plaintiff sought to oust the defendant from fishing over the ^ *• 

V t & , & DlNABAHDHU 

land, which now belonged exclusively to him but had been over- sbn. 
flowed by a change in the course of the waters. Sir Barnes 
Peacock in dismissing the suit observes, " still the fishery existed 
in that part of the river out of which the fish was taken, 
although by a change in the course of the river it ran over the 
portion of the land which was allotted to the plaintiff under the 
butwara partition." Again, in 1878, in Krishnendro Roy 
Chowdhry v. Maharanee Surno Moyee(2), the Court somewhat 
reluctantly followed the rule, which it deemed to be settled, that 
the owner of the fishery where the river's channel has changed 
has " a right to follow the current," that he " may not only 
follow the river to any channel which it may from time to time 
cut for itself, but may continue to enjoy together with the open 
channel all closing or closed channels abandoned by the river 
right up to the time when the channel became finally closed at 
both ends." Upon the facts of that case it is the latter part of 
this proposition that is directly involved in the decision. The 
whole question was learnedly reviewed by Mr. Lai Mohun Doss 
in 1891 in his Tagore Lectures on the Law of Kiparian Rights, 
who (pp. 872 et seq.), while admitting a settled current of 
authority in India to the contrary, urges the very arguments and 
conclusions of the now respondents and relies on the same 
authorities. Nevertheless, after this discussion had brought the 
question again before the Courts and the profession, the 
High Court in a critical decision affirmed the long-standing 
rule. This was in 1890 in the case of Tarini Churn Sinha 
v. Watson d- Co. (8) The questions were directly raised: 
" Can a right of jalkar in a public navigable river exist apart 
from the right to the bed of the river, or must it necessarily 
follow that right ? " " Do the defendants lose their vested right 
by a change in the river's course, though the river still is navi- 
gable and subject to public right ? " This case raised the very 

(1) (1866) 6 Suth. W. E. 41. (2) 21 Suth. W. R. 27. 

(3) L L. R. 17 Gale. 963. 
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J. C question which has been in debate before their Lordships, for the 
19U change in the river's course was a sudden one taking place in the 
srinath Roy course of a single year and not by imperceptible or slow encroach- 
Disabandhu menfc - Tne answer given by the Court was in favour of the 
Sen - owner of the right of fishing in the river. It purported to follow 
a converse decision in Grey v. Anund Mohun Moitra (1), and 
decided that " so long as the river retains its navigable character 
it is subject to the rights of the public, and the fishery remains 
in the person who was grantee from the Government." In 
Grey's Cane (1) a change of channel had left an old bed either 
dry or containing only pools disconnected with the river, and it 
was held that what the river had abandoned, albeit part dry land 
and part jhils, became private property. Thenceforth it belonged 
to the riparian owners who could claim settlement of it from 
Government, and the reason given is that " the right of the 
defendant " (the owner of the fishery), M being granted out of and 
part of the Government's right to the river, no longer exists 
when the Government's right is itself gone." Thus it will be 
observed that in Tarini Churn Sinha v. Watson iC- Co. (2) the 
Court conceived itself to be reducing the subject to symmetry by 
deciding that while on the one hand the owner of the fishery 
rights in the river lost them where there was permanent recession 
of the river, he increased them where there was permanent 
advance of the river. In the latter case the Court disregarded 
the conception of Government right to the river as being an 
incident of Government right to the subjacent soil, and treated 
the Government right and the right of its grantee in respect of 
the fishery as subsisting in the river wherever that river might 
flow, and not as subsisting in flowing water only where and so 
long as it flowed over soil vested in the Government. This view 
has since been treated as established. That the jalkar right in 
the river extends over a piece of water formed originally by the 
river, but so far dried up as to be disconnected from it, except in 
the rains, during and just after floods, was decided in 1905 in 
Jogendra Narayan Roy v. Crawford. (8) The ground of the 
decision is that such water is still part of the river system, and 

(1) (1864) Suth. W. R. (Extra (2) I. L. E. 17 Calc. 963. 
vol.) 108. (3) L L. B. 32 Calc. 1141. 
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when that is so in fact the right of fishing persists in respect of J. c. 
it. This is the case of retrocession. So too in the case of 19H 
Bh aba Prasad v. Jagadindra Nath Rai (1) in the same year the sbinath Roy 
principle is thus expressed, " the jalkar rights were settled with dihabandhu 
the plaintiffs' predecessor many years ago. The plaintiffs by sk». 
virtue of the settlement conferred upon them are entitled to 
exercise the right of fishery in the said river wherever it flows 
within the limits prescribed in the settlement itself." Both these 
cases purport to follow Tarini Churn Sinha v. Watson d Co. (2), 
which was a case of an advance of the river into a newly-formed 
channel, and the rest of a long line of settled authorities. It 
must now be taken as decided in Bengal that the Government's 
grantee can follow the shifting river for the enjoyment of his 
exclusive fishery so long as the waters form part of the river 
system within the upstream and downstream limits of his grant, 
whether the Government owns the soil subjacent to such waters 
as being the long-established bed, or whether the soil is still 
in a riparian proprietor as being the site of the river's recent 
encroachment. 

Their Lordships were strongly and ably pressed to disregard, 
or at least to qualify, these decisions. The points made were 
(a) that in principle the right to grant a several fishery in tidal 
navigable waters is so essentially connected with the right to the 
soil and the bed of the channel, that no fishery right can exist 
where the grantor of the several fishery never has owned the sub- 
jacent soil ; (b) that in any case the acquisition of fresh waters 
can go no further and can proceed not otherwise than the acquisi- 
tion of fresh soil by alluvion, and therefore that an expansion of 
waters within which a jalkar right exists can only carry with 
it an extension of the jalkar right if it has taken place by imper- 
ceptible encroachments upon the land, and not by sudden irrup- 
tion ; and (c) that it would be grossly unjust to hold that the 
natural misfortune which swamps a landowner's soil by a 
river's encroachment should be accompanied by a legal ouster 
from such enjoyment as the natural disaster has left him. 
In extension of the last point it was argued that the disputed site 
in fact covered the sites of former enclosed jhils which belonged 
(1) I. L. R. 33 Calc. 15. (2) I. L. R. 17 Calc. 963. 
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J. c. to and had been enjoyed by the defendants, and that no trespass 
1914 could be committed as against the plaintiffs in any view by fish- 
sbinath Roy where the defendants had formerly been accustomed and 
_ entitled to fish in waters overlying their own land. This question 

DlNAB ANDHU > JO 1 

Sen. of fact, which seems not to have been passed upon by the Courts 
below, was not sufficiently made out, but even if it were, it 
appears to be covered by the general argument. 

For these contentions reliance was placed on Mayor of 
Carlisle v. Graham (1), where Kelly C.B. says : " We are called 
upon to decide the question which now arises for the first 
time : Is the several fishery of a subject in a tidal river, the 
waters of which permanently recede from a portion of its course 
and flow into and through another course, where the soil and 
the land on both sides of the new channel thus formed belong to 
another subject, transferred from the old to the new channel, and 
so a several fishery created in and throughout such new channel, 
or in some, and if any, in what part of it ? ... . In the case 
of Murphy v. Ryan (2), O'Hagan J., in delivering the judgment 
of the Court, says, ' but whilst the right of fishing in fresh water 
rivers in which the soil belongs to the riparian owner is thus 
exclusive the right of fishing in the sea, its arms and estuaries, 
and in its tidal waters, wherever it ebbs and flows, is held by the 
common law to be public! juris and so to belong to all subjects 
of the Crown ; the soil of the sea and its arms and estuaries and 
tidal waters being vested in the Sovereign as a trustee for the 
public. The exclusive right of fishing in the one case, and the 
public right of fishing in the other, depend upon the existence of 
a proprietorship in the soil of the private river by the private 
owner and by the Sovereign in a public river respectively.' And 
this is the true principle of the law touching a several fishery in 
a tidal river. If therefore the right of the Crown to grant a 
several fishery in a tidal river to a subject is derived from the 
ownership of the soil, which is in the Crown by the common 
law, a several fishery cannot be acquired even in a tidal river 
if the soil belong not to the Crown but to a subject. And all the 
authorities, ancient and modern, are uniform to the effect that if 

(1) L. B. 4 Ex. 361, at pp. 367, (2) (1868) 2 Ir. Rep. C. L. 148, 
368. at p. 149. 
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by the irruption of the waters of a tidal river a new channel is J. c. 
formed in the land of a subject, although the right of the Crown 1914 
and of the public may come into existence, and be exercised in seinath Rot 
what has thus become a portion of a tidal river or of an arm of _ *"• 

r DlNABANDHU 

the sea, the right to the soil remains in the owner, so that if at Sen. 
any time thereafter the waters shall recede and the river again 
change its course, leaving the new channel dry, the soil becomes 
again the exclusive property of the owner, free from all right 
whatsoever in the Crown or in the public." 

With this case has to be considered also Foster v. Wright. (1) 
There the proprietor of a right of fishing in the Lune, at that 
part neither tidal nor navigable, was held entitled to " follow his 
river " when the river had so far shifted its course as to flow over 
another's land, and the person to whom the land which came to 
form its new bed had previously belonged was held to be a tres- 
passer when he fished in its new channel. The change of bed 
had been gradual, perceptible, and measurable over considerable 
periods of time, but from week to week imperceptible. It was 
held that the imperceptible changes had had the effect of pro- 
ducing an accretion to the land of the owner of the fishery, and 
that " the river had never lost its identity nor its bed its legal 
owner " (p. 446) ; u he has day by day and week by week 
become the owner of that which has gradually and imperceptibly 
become its present bed, and the title so gradually and imper- 
ceptibly acquired cannot be defeated by proof that a portion of 
the bed now capable of identification was formerly land belong- 
ing to the defendant or his predecessors in title." Mayor of 
Carlisle v. Graliam (2) was distinguished on the ground that 
in that case the river bed was a new bed, not formed by the 
gradual shifting of the old one but totally new, the old bed 
remaining recognizable in its old site but deserted. The Eden 
became a river with two beds : the Lune was at all times a river 
with only one, though an ambulatory one. As counsel in Foster 
v. Wright (1) boldly argued for the right to M follow the river " in 
its Indian sense, saying (p. 440), 11 even a sudden and violent 
change in its course would not have taken away" the plaintiff's 
right, and as the adoption of that a fortiori view would have made 
(1) 4 C. P. D. 438. (2) L. B. 4 Ex. 361. 
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j. c. all consideration of gradual accretion immaterial, the decision 
19H must be regarded as one which negatives the contention of the 
Sbinath Roy respondents in the present case. As with the river Lune so. the 
r - part of the river Eden which was in question in Mayor of 

LHNABANDHU 

Sen. Carlisle v. Graham (1) is one which does not appear to be subject 
to frequent change. How the law might be if conditions similar 
to those of Bengal could occur in England is another matter. 
The above cases would have been more directly in point had the 
river in question been one which often and swiftly changes its 
course, as for instance the tidal Severn, of which Hale writes 
(Hargrave's Law Tracts, p. 16), "that river, which is a wild 
unruly river, and many times shifts its channel, especially in that 
flat between Shinberge and Aure, is the common boundary 
between the manors on either side, viz., the filum aquae or middle 
of the stream. And this is the custom of the manors contiguous 
to that river from Gloucester down to Aure, . . . ." There is in 
this part of the Severn an ancient several fishery, enjoyed by the 
Lords of Berkeley under charters of Henry I., Richard L, and 
John, which must be much more analogous to the jalkar in the 
present case than cases in the rivers Eden or Lune. A somewhat 
similar instance in Scotland is mentioned by Lord Abinger in In 
re Hull and Selby Ry. Co. (2), but the question of the right to 
follow the river does not appear to have arisen for decision in 
these cases. 

It was admitted that the common law of England as such does 
not apply in the mofussil of Bengal, but the argument was that 
principles established under and for English conditions afford a 
sound guide to the rules which should be enforced in India. 
Their Lordships have given these arguments careful considera- 
tion, though they would in any case be slow to disturb decisions 
by which rules have been established for Bengal governing 
extensive and important rights such as rights of jalkar, and 
unless they could be shewn to be manifestly unjust or flagrantly 
inexpedient, their Lordships would not supersede them. The 
Indian Courts have in many respects followed the English law of 
waters. Sometimes their rules are the same ; sometimes only 
similar. Jalkar may exist not only as a right attaching to 
(1) L. E. 4 Ex. 361. (2) 5M.&W. 327. 
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riparian ownership but also " as an incorporeal hereditament, a j. c. 
right to be exercised in the tenement of another " (Forbes v. 1914 
Meer Mahomed Hossein (1)) as a profit a prendre in alieno solo : S binath Roy 
Lukhee Dasee v. Khatima Beebee. (2) In navigable waters such *• 

' . DlNABANDHU 

rights are granted by the Government of India, or, what is Sen. 
equivalent to a grant, settled with the grantee under the Bevenue 
Settlement by the Government, and are thus derived from the 
Crown : Prosunno Coomar Sircar v. Rani Coomar Parooey. (8) The 
freehold of the bed of navigable waters was deemed to be in the 
East India Company as representing the Crown and now is vested 
in the Government of India in right of the Crown : Doe d. Seeb- 
kristo Banerjee v. East India Co. (4) ; Nogender Chunder Ghose v. 
Mahomed Esoff. (5) Where the bed thus forms part of the public 
domain the public at large is prima facie entitled to fish. Thus 
the English analogy has been closely followed. Again, the 
sudden invasion of a private owner's land by the waters of a 
navigable river does not divest the property in the soil. If the 
change in the course of the navigable river results in the water 
in the new course being in fact navigable— that is, capable of 
being traversed by a boat at all seasons: Chundar Jalesh v. 
Barn Chunder Mookerjee (6) ; Mohinee Mohun Doss v. Klwjah 
Assanoollah{l)~ the flooded land owner must submit to have his 
land traversed by the vessels of the public in the course of navi- 
gation and cannot in right of his ownership erect works on his 
flooded soil to the obstruction of the navigation. None the less 
he remains the owner, and should the waters permanently retire 
his full rights as owner revive unless lapse of time or circum- 
stances, or both, suffice to prove an abandonment of his rights of 
ownership for his part. 

Still, there is one step which the Indian law has never taken, 
far as it has gone in the adoption of English rules. Often as the 
opportunity for so doing has arisen, it has never been held that 
the capacity of the Government of India to grant to or settle 
with a private owner the exclusive right of fishing in tidal 

(1) 12 Bcng. L. E. 210, at p. 210. (4) (1856) 6 Moo. Ind. Ap. 267. 

(2) 2 S. D. A. Rep. 51. (5) (1873) 10 Beng. L. E. 406. 

(3) (1878) I. L. R. 4 Calc. 53. (6) (1871) 15 Suth. W. E. 212. 

(7) (1872) 17 Suth. W. E. 73. 
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J. 0. navigable waters ib so indissolubly bound up with its ownership 
1914 of the soil subjacent to those waters that, no matter how those 
sbinath Roy waters may subsequently change their course, while still remain- 

dinabahdhu * D £ P* 1 ^ °* ^ B 8ame r * ver s y 8 ^ em within the upstream and 
Skk. downstream limits of the grant, the enjoyment of the right so 
granted cannot extend beyond the limits of the Government's 
ownership of the soil lying perpendicularly underneath them, 
as it may vest from time to time. It is one thing to presume the 
soil of the bed of a tidal navigable river to be vested in the 
Crown and to hold that the Government of India in right of the 
Crown can grant the fishery in the superincumbent waters in 
severalty, and quite another to hold that the several fishery when 
once thus created is for ever enjoyable only in waters that 
continue to flow precisely over ground which was in the Crown 
at the date of the grant. " Whether the actual proprietary right 
in the soil of British India," says Garth C.J. in the case of Hon 
Das Mai (1) already cited, " is vested in the Crown or not (a 
point upon which there seems some diversity of opinion) I take 
it to be clear that the Crown has the power of making settle- 
ments and grants for the purposes of revenue of all unsettled and 
unappropriated lands, and I can see no good reason why they 
should not have the same power of making settlements of jalkar 
rights and of lands covered by water as of land not covered by 
water. In either case the settlement is made for the purpose of 
revenue and for the benefit of the public." Again, the rights of 
the Crown are thus stated in Collector of Maldah v. Syed 
Sudurooddeen 2) : " The right to resume land is one based on 
the right of the Government to a portion of the produce of every 
beegah of the soil as revenue, whereas the claim to possession of 
the jalkars of rivers not forming portions of settled estates is 
founded upon a supposed right in Government as trustees of the 
waterways of the country to possess and to assign the exclusive 
possession of them to any individual it chooses on the payment 
of revenue for them in the shape of a fishery rent." (Hurreehur 
Mookerjea v. Chundeechurn Dutt(3); Collector of Rungpore v. 
Ramjadub Scin.(4) See, too, Radlia Mohun Mundul v. Neel 

(1) I. L. R. 11 Calc. 434, at p. 444. (3) (1858) S: D. A. Eep. at p. 614. 

(2) (1864) 1 Suth. W. E. Ml (4) (1863) 2 Sevestre, 373. 
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Madhub Mundul(\) and Satcoicri Gho»h Mondal v. Secretary of j. c. 
State for India (2), where the cases are collected and discussed.) 1914 

In truth the rule which in the United Kingdom thus connects sbwath Rot 
the subject's right to an exclusive fishery in tidal navigable DlNAB r ^ HDHU 
waters with the limits of the Crown's ownership of the subjacent 8bm. 
soil is itself the result of conditions partly historical and partly 
geographical which have no counterpart in Lower Bengal. In 
Bracton's time this rule would seem to have been unknown ; at 
any rate he ignores it, and treats the right of fishing in rivers, 
as did the Roman law, as a right publici juris. Whether in his 
time this was at common law orthodox or heterodox, or whether 
he supplemented the defects of our insular system by a reversion 
to that of Borne, need not now be considered. What is clear is 
that during the many years between his time and Hale's the 
generality of the right of river fishing, if it ever had been the 
doctrine of the common law, was such no longer. According to 
Hale (De Jure Maris, p. 1, ch. 4 ; Hargrave's Law Tracts, p. 11), 
" the right of fishing in the sea and the creeks and arms thereof 
is originally lodged in the Crown as the right of depasturing is 
originally lodged in the owner of the wastes whereof he is lord, 
or as the right of fishing belongs to him that is the owner of a 

private or inland river The King is the owner of this 

great waste, and as a consequent of his propriety hath the 
primary right of fishing in the sea or creeks or arms thereof." 
Be it observed that this doctrine may be called essentially 
insular, and that the proofs of it which Hale adduces are 
purely English, namely, Close Bolls, Parliament Bolls, and Bolls 
of the King's Bench mainly in Plantagenet times, and that he 
places on Bracton's Roman doctrine an interpretation, confining 
it to rivers which are arms of the sea, which is itself a dissent 
from that doctrine. The question how far a rule established 
in this country can be usefully applied in another, whose cir- 
cumstances, historical, geographical, and social, are widely 
different, is well illustrated by the case of navigability, as 
understood in the law of the different States of the United States 
of America. Navigability affects both rights in the waters of a 
river, whether of passing or repassing or of fishing, and the 
(1) (1875) 24 Suth. W. K. 200. (2) (1894) I. L. B. 22 Calc. 252. 



Digitized b^^ooghs^ 



242 INDIAN APPEALS. [L. B. 

J. c. rights of riparian owners, whether as entitled to make structures 
1914 on their soil which affect the river's flow, or as suffering in 
sbinath rot re8 P ect °* tneir 8oil quasi-servitudes of towing, anchoring, or 

r - landing in favour of the common people. The Courts of the 
Dinah andhu 

Skn. different States, minded alike to follow the common law where 
they could, found themselves in the latter part of the eighteenth 
and the early part of the nineteenth centuries constrained by 
physical and geographical conditions to treat it differently. 
In Massachusetts, Connecticut, New Hampshire, and Vermont, 
where the rivers approximated in size and type to the rivers of 
this country, the English common law rule was followed, that 
tidality decided the point at which the ownership of the bed and 
the right to fish should be public on the one side and private on 
the other. Other States, though possibly for other reasons since 
they possessed rivers very different in character from those of 
England, namely, Virginia, Ohio, Illinois, and Indiana, followed 
the same rule. But in Pennsylvania, North Carolina, Iowa, 
Missouri, Tennessee, and Alabama, this rule was disregarded , 
and the test adopted was that of navigability in fact, the Courts 
thus approximating to the practice of Western Europe (see 
Kent's Commentaries, iii. 625). The reasoning has been put 
pointedly in Pennsylvania. Tilghman C.J. says in 1810, in 
Carson v. Blazer (1), "the common law principle concerning 
rivers " (namely, that rivers, where the tide does not ebb and flow, 
belong to the owners of adjoining lands on either side), " even 
if extended to America, would not apply to such a river as the 
Susquehanna, which is a mile wide and runs several hundred 
miles through a rich country, and which is navigable and is 
actually navigated by large boats. If such a river had existed in 
England no such law would ever have been applied to it." (See, 
too, Shrunk v. Schuylkill Navigation Co. (2).) Thirty years later, 
in Zimmerman v. Union Canal Co. (8), President Porter observes, 
"the rules of the common law of England in regard to the 
rivers and the rights of riparian owners do not extend to this 
commonwealth, for the plain reason that rules applicable to 

(1) (1810) 2 Binney (U.S.) 475, at at p. 78. 

p. 477. (3) (1841) 1 Watts & Sergeant, 

(2) (1826) 2 Sergeant & Eawle, 71, 346, at p. 351. 



Digitized by Google 



VOL. XLL] 



INDIAN APPEALS. 



243 



such streams as they have in England above the flow of the tide, J. c. 
scarcely one of which approximates to the size of the Swatara, 1914 
would be inapplicable to such streams as the Susquehanna, the sbikath Rot 
Allegheny, the Monongahela," and sundry other "rivers of DlNAB * NDHU 
Damascus." A similar deviation, equally grounded in good sek. 
sense, from the strict pattern of the English law of waters lies 
at the bottom of the current of Indian cases previously referred 
to, and forms its justification. 

In proposing to apply the juristic rules of a distant time or 
country to the conditions of a particular place at the present day 
regard must be had to the physical, social, and historical condi- 
tions to which that rule is to be adapted. In England the rights 
of the Crown 'and other rights derived from them have long 
been established by authority, even though their historical 
origin is imperfectly known or conjectural. The result may be that 
the law is quite certain and yet is based on considerations of 
history and precedent which are quite the reverse. In Bengal a 
special history and a special theory of rights, tenures, and obli- 
gations condition the rules applicable to such an incorporeal 
hereditament as that now in question. In England we go back 
before Magna Charta for the commencement of several fisheries 
in tidal navigable waters, and know little of their actual origin. 
In Bengal it is sufficient to say that at the time of the decennial 
or the permanent settlement, or since, such rights, though 
possibly descending from remote antiquity, were settled with the 
Government of India, whose special position, originating on 
August 12, 1765, when the East India Company became 
receiver-general in perpetuity of the revenues of Bengal, Orissa, 
and Behar, is historically well known. English tenures and 
Bengal zamindari rights, unduly assimilated at one time, have 
never fully corresponded to one another. Above all the differ- 
ence, indeed the contrast, of physical conditions is capital. In 
England the bed of a stream is for the most part unchanging 
during generations, and alters, if it alters at all, gradually and 
by slow processes. In the deltaic area of Lower Bengal change 
is almost normal in the river systems, and changes occur rarely 
by slow degrees, and often with an almost cataclysmal sudden- 
ness. If English cases were applied to Bengal, so that the area 
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J. c. of enjoyment of a several fishery in tidal navigable waters should 
19U be limited to the area within which the Crown, the assumed 
Sbinath Roy grantor of the fishery, had owned the subjacent soil at the time 

DINABANDHU °^ ^ S™ 11 ** Wn ° C0Ul< ^ fr0m fc ° WDat ^ 6 001111(18 

sen. of that enjoyment are, and where the ownership of the soil is to 
be delimited? The course of the waters has been in flux for 
ages : at what date is this ownership to be taken ? As Lord 
Abinger says of the rule of gradual accretion of soil in In re 
Hull and Selby Railway (1), the theoretic basis of which has 
been variously stated from the time of Blackstone to the present 
day (see the different theories collected by Farwell L.J. in 
Mercer v. Denne (2) ), " the principle is founded on the necessity 
which exists for some such rule of law for the permanent protection 
and adjustment of property." Take which date you will, the ever- 
shifting river does not run now where it ran then, and if the 
ownership of the soil remains as it was, it is sheer guesswork to 
say in which part of the present waters the grantee of jalkar 
rights shall enjoy his several fishery under his grantor's title, 
and in which parts he must abstain, since the waters flow over 
the soil of private owners. Any given section of the river 
system is in all probability a shifting and irregular patchwork of 
water flowing over soil which belonged to the Sovereign at the 
selected date and of water flowing over soil then belonging to 
other owners and since encroached upon, with the background 
of a probability that before the date in question, and yet within 
historic times, no water may have run there at all. By what 
analogy can rules applicable to the Eden and the Lune be profit- 
ably applied to such physical conditions ? 

It was urged that the established rule with regard to alluvion 
should be applied to rights of jalkar ; that since the right to 
accretions and the liability to derelictions of soil attached only 
to gradual accretions or to erosions taking place by imper- 
ceptible degrees, so too the right of the owner of the fishery 
to " follow the river " ought to be limited to cases where 
the river's encroachments were gradual, and ought not to 
be extended to an irruption as sudden, and accomplished as 
rapidly, as was the formation of the channel in question in 
(1) 5 M. & W. 327. (2) [1904] 2 Ch. 534, at p. 558. 
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the defendants' lands. It is to be observed that here too Indian J. c. 
law, doubtless guided by local physical conditions, has adopted 191* 
a rule varying somewhat from the rule established in this sbinath Roy 
country. Where under English conditions the rule applies Dinab a NDHU 
to " imperceptible" alterations, Regulation XL of 1825, arts. 1 sra- 
and 4, speak of " gradual accession." The analogy of the English 
rule can hardly be prayed in aid when Indian legislation 
has thus an established and different rule on the same subject. 
Further, as the Indian rule is established now beyond question, 
it may perhaps be said without offence of the Indian as of the 
English rule, that it represents rather a compromise of con- 
venience than an ideal of justice, for that which is a man's own 
does not become another's any more agreeably to ideal justice by 
being niched from him gradually instead of being swallowed 
whole. In any case the analogy is not in pari materia. Property 
in the soil is one thing ; enjoyment of a profit a prendre in flow- 
ing water may in some respects be another. True, the profit a 
prendre is to be enjoyed in alieno solo; such is its nature. 
True too that, at the time of the grant, the grantor has no power 
to create this incorporeal hereditament where his ownership of 
the soil does not extend ; but when the power to grant arises 
from sovereignty, and has never been decided to be limited to 
the bounds of the grantor's proprietorship as it may continue 
to exist from time to time, the mere fact that the jalkar right is 
classified in the language of the English law of real property as a 
profit a prendre in alieno solo does not prevent its proprietor 
from being entitled to follow the river in its natural change. The 
fish follow the river and the fisherman follows the fish ; this may 
be right or wrong, but the question is not settled by asking under 
what circumstances of natural physical change the proprietor of 
an acre of dry land, which has vanished from sight, can claim to 
have still vested in him an equal area of river bed on the same 
site, or another acre of dry land transferred by the river and 
attached by accretions to another proprietor's land. 

Lastly, it is said to be unjust that a landowner should not 
only lose the use of his land when the river overflows it, but 
also the right to fish over his own acres and in his own 
waters, in order that another may unmeritoriously fish in his 
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J. c. place. There is some begging of the question here ; the waters 
1914 are not his waters, nor is the change confined to the flooding of 
Srinath Roy n * 8 fields. It is the river that has made his land its own ; the 
dinabandhu waters are tne ti( *al navigable waters of the great stream. In 
sen. physical fact the landowner enjoys his land by the precarious 
grace of the river, whose identity is so persistent, and whose 
character is so predominating, as almost to amount to 
personality; and is it fundamentally unjust that in law too 
he should lose what he has lost in fact, and be precluded 
from taking in substitution for his lost land an uncorporeal right 
which has been granted not to him but to another? The 
sovereign power lawfully invests its grantee with jalkar rights in 
part of the river ; is it unjust that when that river shifts its 
course, changing in locality but not in function, the owner of 
those rights should still enjoy them in that selfsame river, 
instead of being despoiled of them by the course of nature, which 
he could neither foresee nor control ? There must be some rule 
and there must be some hardship. To say the least there is no 
such proof that one rule is better than the other as would even 
approach the conclusion that the rule established should now be 
set aside. 

Their Lordships are of opinion that no reason sufficiently 
cogent has been found to warrant them in disregarding the 
settled Indian authorities, and being further of opinion that the 
plaintiffs established their claim at the trial, they will humbly 
advise His Majesty that the appeal should be allowed with costs 
here and below, and that the judgment appealed from should be 
set aside and the judgment of the trial judge restored. 

Solicitors for appellants : Watkim d Hunter. 
Solicitors for respondents : Theodore Bell d Co. 
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NALINI KANTA LAHIRI 
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J.c* 



1914 



SARNAMOYI DEBYA and Others 



Respondents. A P ril 22 > 23 - 



ON APPEAL FBOfcl TIIE HIGH COURT OF BENGAL. 

Hindu Joint Family — Decree* for Partition -Deficit in Share of last 
Co-sharer— Res judicata— Estoppel— Code of Civil Procedure (Act XIV. 
of 1882), s. 13. 

A decree for partition made in a suit instituted by a member of a 
joint Hindu family is res judicata as between all co-sharers who are 
parties to the suit. Where, therefore, in a series of suite all the 
co-sharers except one have obtained decrees partitioning to them their 
respective shares by metes and bounds, a co-sharer, who was a party to 
the suite, is estopped from alleging that the property left unpartitioned 
is less than the share to which he is entitled. 

Appeal from a judgment and decree of the High Court 
(July 3, 1906) affirming a decree of the Subordinate Judge of 
Patna and Bogra (September 22, 1902). 

The suit was instituted by one Kashi Das Sanyal, since 
deceased and now represented by the appellant, who succeeded 
Kashi Das Sanyal as heir to the property in suit. The claim 
was for a declaration of the plaintiffs title to, and for possession 
of, a share of a patni taluq and was made under the circum- 
stances following. 

The patni taluq in question belonged originally to Kashi Das 
Sanyal and certain co-sharers, his share being 1£ annas. Suits for 
partition by divers co-sharers were instituted from time to time. 
In 1886 there were three suits of this character which were tried 
together, Kashi Das Sanyal being in each case made a defendant 
and his share being stated as U annas in the respective plaints. 
There was also a similar suit in 1892 in which Kashi Das Sanyal 
was also made a defendant. In this suit the first respondent 
Sarnamoyi Debya applied to be made a defendant and claimed 
partition in respect of a share which she alleged was a gift to her 
by her husband, Dinendra Nath. In all the above-mentioned 

* Present : Lord Moulton, Lord Parker of Waddington, Sir John 
Edge, and Mr. Ameer All 
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J. c. suits decrees were made in favour of the various claimants, 
19U including Dinendra Nath, the predecessor in title of the respon- 
nalini dents, and the shares were partitioned out by metes and bounds 



d'bbya. left unpartitioned was less in amount than the share to which 
he was entitled, and that the respondents had received and were 
in possession of land in excess of their actual shares. The 
respondents by their defence pleaded that the suit was barred by 
the principle of res judicata and by the Limitation Act, 1877. 
The Subordinate Judge decided both those issues in favour of 
the respondents and dismissed the suit. The High Court 
affirmed the judgment of the Subordinate Judge. 

De Qruyther, K.C., and Rosa, K.G., for the appellant. The 
suit is not barred by res judicata. The question raised by it 
was not " directly and substantially in issue " in the previous 
suits within the meaning of the Code of Civil Procedure, 1882, 
s. 18. In all the suits it was admitted that the share to which 
the appellant's predecessor in title was entitled was \\ annas. 
In the 1886 suits the question was how the balance unpartitioned 
and after deducting that 1 \ annas share should be divided among 
the various claimants. Further, the first respondent was not 
originally a party to the suit in 1892, but was subsequently 
joined and obtained a partition decree; the appellant had no 
notice of this, and is not bound by the decree or the subsequent 
partition by metes and bounds. The suit is not barred by the 
Limitation Act, 1877, since art. 140 applies and not art. 120. 



Aj>rU 23. Lord Moulton. In this case the original plaintiff (now 
represented by the appellant) was one of the co- sharers of a 
patni taluq. In past times, others of the co-sharers have been 
desirous to have their shares partitioned out to them, and have 
accordingly brought suits for that purpose. To every one of 
those numerous suits the appellant was a party, and the object of 
each of those suits was to have the share of the plaintiff in the 




Dube, for the respondents, was not called upon. 




The judgment of their Lordships was delivered by 
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suit partitioned out by metes and bounds. Those suits have gone J. o. 

on until every co-sharer other than the plaintiff has had his 1914 

share thus partitioned out, so that the plaintiff was left with the nalini 

remainder as representing his share. In this suit he alleged that lahiri 

this remainder was insufficient to represent his share of the _ 

r Sarnamoyi 

original patni taluq. It is evident that on examination of the Debya. 
claims of previous plaintiffs he had convinced himself, and, so 
far as their Lordships know, convinced himself correctly, that in 
two cases the shares ascribed to other co-sharers were larger than 
those to which they were entitled, and that, accordingly, the 
partition gave them a larger share of the property than it ought 
to have done. 

It is immaterial, in the opinion of their Lordships, whether 
this view which is put forward by the plaintiff in his plaint is 
correct or not, but their Lordships will assume for the purpose 
of this judgment that it is correct. The object of the present 
suit is to correct the apportionment to those of the previous 
plaintiffs, or co-sharers, who received more than their proper 
share so that the remainder will properly represent the plaintiff's 
share. 

The Courts below have held that this suit cannot be sustained, 
both on the ground of res judicata and on the ground of limita- 
tion. Their Lordships do not find it necessary to deal with the 
question of limitation, which was dealt with by both the Courts 
below, because they are of opinion that the plea of res judicata 
is a sufficient answer to the suit. 

The case viewed from this point of view is an extremely 
simple one. If any co-sharer applies for a partition of a pro- 
perty he must make the other co-sharers defendants, because 
the partition which is made in his favour is a partition against 
his co -sharers. That which gives him a portion of the property 
takes away all right which they would otherwise have to that 
portion, and therefore it is a decree against them, and in favour 
of himself. 

In the present case two groups of suits are referred to. The 
first comprises suits 25 of 1885 and 75 of 1885, and suit 5 of 
1886. These suits were heard together, and culminated in a 
decree which was a decree made in the three suits. It declared 
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J. 0. the shares of all those who in those suits sought partition. The 
19U Commissioner was directed to go and on the ground to measure 

NalTni 0llt tne declared shares of those parties. That was done, and 

Lahiri ^ ev were P u *» in ^° possession of those shares. 

The decreo was thus made in a partition suit in which the 

Dkbya. plaintiff was a defendant. It was therefore a decree against him 
in a suit to which he was a party. That being so, their Lordships 
have no hesitation in saying that it became thereby res judicata, 
so far as he was concerned. Supposing any error was made in 
the partitioning out, his remedy lay in proceedings in that suit 
suitable to correct that error ; and the Code of Civil Procedure 
provides adequate means for the correction of such errors. But 
apart from such proceedings (none of which were taken by him) 
it is in their Lordships' opinion the clearest possible example of 
res judicata, a judicial decree made against a party in a suit in 
which he is defendant. 

Mr. Ross has attempted to draw a distinction between the 
partitions under this group of suits and that in the other suit to 
which exception is taken by the plaintiff, namely, No. 231 of 
1892. In that case a lady, who was not originally made a 
defendant, applied to be made a defendant, claiming that a 
certain portion of the share of her husband (who was a defendant 
to the action) was now possessed by her, and she was accordingly 
made a defendant. In partition suits a defendant has a right to 
have his share also partitioned out, and she applied and had her 
share partitioned out. Mr. Ross has been unable to point out 
any irregularity in the procedure in that suit. He points out, 
with perfect justice, that in the plaint his client says that he 
was ignorant of her being made a party, and intimates that he 
was ignorant also of her having obtained a partition. But he 
admits that his client must have known of the decree for partition, 
and certainly he knew that he was interested in the partitioning 
actually being carried out in that suit. But it is not necessary 
to enter into these matters. It suffices for the present judgment 
to say that no irregularity of any kind has been pointed out by 
the counsel for the appellants in that suit, and the consequence 
is that there is nothing to distinguish it from the previous cases 
with which their Lordships have already dealt. 
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Their Lordships are therefore of opinion that the action of j. c. 
the plaintiff is barred by the plea of res judicata, and accordingly 1914 

they will humbly advise His Majesty that this appeal should be x^Lim 
dismissed with costs. 



Solicitors for appellant : W. W. Box & Co. 
Solicitors for respondents : Barrow, Rogers <& Nevill. 
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SUNDAR DAS KHETRI (since Deceased) and ) M «* 1. **- 

. } Respondents. 

Another j 

ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 

Insolvency — Title of Official Assignee — Official Assignee substituted for Judg- 
ment Debtors— Execution Sale — Effect of Sale— Indian Insolvency Act, 
1848 {Imperial, 11 <fc 12 Vict. c. 21). 

The property of judgment debtors having vested in the official 
assignee under the Indian Insolvency Act, 1848, judgment creditors who 
had previously attached cortain part of it obtained an order that notice 
should issue to the official assignee to shew cause why he should not be 
substituted for the judgment debtors as a party, and this notice was 
given. Without further notice to the official assignee the property 
attached was sold in execution :— 

Held, that the auction purchasers obtained no title against the 
official assignee. 

Appeal from a judgment and decree of the High Court (June 4, 
1912) reversing a judgment and decree of the Subordinate Judge 
of Burdwan (September 8, 1909). 

The respondents granted to certain lessees a lease of a colliery 

and sold to the lessees the equipment, including engines, boilers, 

offices, &c. On September 7, 1903, the respondents commenced a 

suit in the Court of the Subordinate Judge at Burdwan against 

the lessees to recover royalties due under the lease. On January 7, 

1904, a mortgagee from the lessees obtained a decree against 

* Present : Lord Moulton, Lord Parker of Waddington, Sir John 
Edge, and Mr. Ameer All 
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J. C. them. On June 22, 1904, the respondents obtained a decree in 
19H their suit and, on July 13, 1904, obtained thereunder an attach- 
Raghunath nient against the colliery and equipment. 

On September 8, 1904, the lessees filed in the High Court at 



Act, 1848, and upon that date the usual order was made vesting 

their estate in the official assignee. 

On September 10, 1904, an order was made by the Subordinate 
Judge staying the sale of the attached property, and on Novem- 
ber 23, 1904, the Subordinate Judge ordered that notice should 
issue to the official assignee to shew cause why his name should 
not be substituted in place of the judgment debtors', and this 
notice was duly served. On January 10, 1905, the Subordinate 
Judge ordered the official assignee's name to be substituted for 
the judgment debtors', and, without any further notice to the 
official assignee, ordered the issue of a sale proclamation. On 
March 6, 1905, the sale took place and the respondents, who 
had obtained leave to bid, purchased the property. On April 18, 
1905, the sale was confirmed and subsequently a sale certificate 
was granted to the respondents stating that they had purchased 
"whatever right, title, and interest the judgment debtors had to 
and in the properties." 

On May 23, 1905, the High Court made an order in the 
insolvency proceedings, upon the application of the mortgagee 
already referred to, granting liberty to the official assignee to 
sell the property. The official assignee, under this order, sold 
and conveyed the colliery and equipment, subject to the mortgage, 
to a purchaser who sold and conveyed to the appellants. 

On July 16, 1908, the appellants commenced a suit against 
the respondents in the Court of the Subordinate Judge of 
Burdwan to establish their title to possession of the property. 
The Subordinate Judge, by his judgment delivered on Septem- 
ber 8, 1909, made a decree in the appellants' favour. 

Upon appeal to the High Court, that Court, by its judgment 
delivered on June 4, 1912, reversed the decision of the Subordinate 
Judge. The learned judges held that the order for substitution 
of the official assignee's name in place of the judgment debtors' 
was irregular, but that, inasmuch aB he had been so substituted 
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and had not taken exception to the procedure, the execution sale j. c. 
of March 6, 1905, must be regarded as having taken place in his 1914 
presence and as binding upon him, and that, consequently, the r ag ^jk A th 
sale to the respondents was effective as against him and his DAa 



Be Gruyther, K.C., and Dunne, for the appellants. A judg- 
ment creditor has no priority over the official assignee in respect 
of property attached by him previously to the vesting order : 
Peacock v. Madan Gopal (1), which was followed in Kristnasawmy 
Mudaliar v. Official Assignee of Madras (2) and Jitmand Ramanand 
v. liamchand Nandram. (8) Under the Indian Insolvency Act, 
1848 (11 & 12 Vict. c. 21), s. 49, the Court was, upon the 
filing of the insolvent's schedule, bound to stay the execution 
proceedings until further order. In that section " may " should 
be read as "must." The proceedings by which the official 
assignee was substituted as a party in place of the judgment 
creditors did not affect the matter. The Code of Civil Pro- 
cedure, 1887, s. 372, only applies where the person substituted 
is the representative of the person for whom he is substituted, 
but the official assignee was not the judgment debtors' representa- 
tive. Further, no order was in fact made for the sale of the 
official assignee's interest. On the contrary, the sale certificate 
expressly stated that what was sold was the debtors' interest. 
There was really no power to make the official assignee a party 
to the proceedings : In re Hunt, Monnet d- Co. (4) [The Code 
of Civil Procedure, 1882, ss. 284, 287, and 816 were referred to.] 
Dube, for the respondent. The official assignee was given 
notice of the application to substitute his name for that of the 
judgment debtors ; the object of this notice could only be for the 
purpose of execution. He must be treated as having notice of 
the subsequent proceedings, including the sale, and is bound 
thereby. In any case, however, the sale could only be set aside 
by an application under the Code of Civil Procedure, 1882, s. 311, 
and under the Limitation Act, 1877, Sched. II., art. 12, that 
remedy was barred after one year : Malkarjun Bin Shidramappa 

(1) (1902) t L. B. 29 Calc. 428. (3) (1905) L L. E. 29 Bomb. 405. 

(2) (1903) L L. E. 26 Madr. 673. (4) (1864) 1 Bomb. H. C. 251. 
Vol. XLI. T 



purchasers. 



v. 

Sondab Das 
Khetbi. 
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j. c. Pamre v. Narhari Bin Shivappa. (1) Under b. 244 of the Code 
19H the validity of the sale could not be tested in a fresh suit, but 
raohunath onl y b y an application in the execution proceedings to the Court 
Das executing the decree. It is well established that this applies not 
Sundar Das only to an original party to the suit, but also to a person who has 
K hbtb i. Deen ma( j e a party to the execution proceedings under s. 248 : 
Prosunno Coomar Sanyal v. Kasi Dao Sanyal (2) ; Punchanum 
Bundopadya v. Rabia Bibi. (3) 



1914 The judgment of their Lordships was delivered by 
May is. Lord Parker of Waddington. The suit in which this appeal 
arises is one for the recovery of a leasehold colliery. The 
plaintiffs (the present appellants) claimed title to the property 
under the official assignee in the insolvency of the lessees. The 
order vesting the property in the official assignee was made 
under the Indian Insolvency Act, 1848, on September 8, 1904. 
At the date of this order the colliery had been attached in an 
execution case in which the lessees were the judgment debtors 
and the defendants (the present respondents) were the judg- 
ment creditors, and an order had been obtained for the sale of 
the interest therein of the judgment debtors. Counsel for the 
respondents admitted that attachment in execution of a money 
decree followed by such an order for sale does not confer on the 
judgment creditor any charge on the land (see Sarkies v. 
M msumat Biindho Baee (4) ). An attachment prevents and avoids 
any private alienation, but does not invalidate an alienation by 
operation of law such as is effected by a vesting order under the 
Act of 1848, and an order for sale, though it binds the parties, 
does not confer title. 

It follows that under the order of September 8, 1904, the 
property vested in the official assignee free from any charge 
in favour of the judgment creditors. The official assignee in due 
course, by order of the Court having jurisdiction in the 
insolvency, sold the property, and the appellants derive title 
through the purchaser. Their title is thus prima facie a good 

(1) (1900) L. E. 27 Ind. Ap. 216. (4) (1869) 1 N. W. P. H. C. Eep. 

(2) (1892) L. R. 19 Ind. Ap. 166. 172. 

(3) (1890) I. L. B. 17Calc. 711 
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and valid title, but it is disputed by the respondents under the J. 0. 
following circumstances. 19U 

On September 12, 1904, the judge in the execution proceed- kaohuxath 
ings stayed the sale therein directed until further order. This D * B 
was the proper aud indeed the only thing ho could do, for the Sv ^^^ AS 

judgment debtors had no longer any interest which could be 

sold. Further, if, as was no doubt the case, the judgment debt 
was included in the schedule filed by the insolvents under the 
Act, their Lordships are of opinion that he was bound to stay 
the sale under s. 49 of the Act. At any rate the execution could 
not proceed until the official assignee had been properly brought 
before the Court and an order binding on him had been 
obtained. In their Lordships' opinion this could only be done 
by obtaining an order for the issue of, and by serving 
him with, a notice under s. 248 of the Code of Civil 
Procedure, 1882, which was the Code then in force. It was 
suggested in argument that he might have been made a 
party to the proceedings either under s. 32 or under s. 872 
of the Code, but even if these sections are applicable 
after final decree, as to which there is considerable doubt 
(see Goodall v. Mussooric Bank (1)), no proceedings seem 
to have been taken thereunder. What the judgment creditors 
did was this : they applied to the judge in the execution 
case for an order, and on September 80, 1904, and again on 
November 3, obtained an order for the issue and service on the 
official assignee of a notice calling upon him to shew cause why 
he should not be substituted in the suit for the judgment debtors. 
This was not a proper notice under the 248th section. A notice 
under that section should have called upon the official assignee 
to shew cause why the decree should not be executed against 
him. Had the official assignee been served with such a notice, 
it is at least probable that he would, as in their Lordships' 
opinion he certainly could, have shewn good cause why the 
decree should not be executed, the property having under the Act 
and vesting order been transferred to him for the benefit of the 
creditors of the insolvent generally. It is possible that the notice 
might be upheld as a proper notice preliminary to adding the 

(1) (1887) I. L. B. 10 Allah. 97. 

T 2 
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j. c. official assignee as a party under s. 32, if that section were applic- 

1914 able, but in order to bind a party added under that section, he 

Raghunath has, after being added, to be served with a summons to appear 

Das and answer, and it is not suggested that any such summons was 

Sundar Das served. Similarly, it is not suggested that any order to carry on 
Khetbi, . . 
proceedings was obtained under s. 872. 

Having obtained leave in that behalf the respondents proceeded 
to serve the notice in question, and their Lordships will assume 
that the notice was duly served on the official assignee. The 
official assignee took no notice of it, possibly because he had no 
objection to being substituted as a party, and expected to be 
served with notice of any further application against him. 
There is no evidence that he knew that an order for sale had 
been already made. The time fixed by the notice for cause to be 
shewn having expired, the respondents, without further notice to 
the official assignee, applied for and obtained an order not only 
substituting the official assignee as a party in the place of the 
judgment debtors but directing the sale to proceed. The sale 
accordingly proceeded. There had to be a fresh sale proclama- 
tion by reason of s. 291 of the Code. This proclamation is not 
in evidence, but their Lordships must presume in default of 
evidence to the contrary that the property offered for sale was the 
property ordered to be sold, that is to say the right and interest of 
the judgment debtors in the colliery. At the sale the respondents 
(the judgment creditors), having obtained leave to bid, became 
the purchasers. The sale was confirmed by the Court on April 8, 
1905, and on April 25, 1905, the appellants obtained the usual 
certificate which refers to the right, title, and interest of the 
judgment debtors as the property sold. Their Lordships are of 
opinion that this sale was altogether irregular and inoperative. 
In the first place the property having passed to the official 
assignee it was wrong to allow the sale to proceed at all. The 
judgment creditors had no charge on the land, and the Court 
could not properly give them such a charge at the expense of the 
other creditors of the insolvents. In the second place no proper 
steps had been taken to bring the official assignee before the 
Court and obtain an order binding on him, and accordingly he 
was not bound by anything which was done. In the third place 
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the judgment debtors had at the time of the sale no right, title, J. c. 
or interest which could be sold to or vested in a purchaser, and 1914 
consequently the respondents acquired no title to the property, raghunath 

Their Lordships' attention was called in this connection to the Da8 
case of Malkarjun Bin Shidramappa Pasare v. Narhari Bin Sundab Das 

Shivappa (1), but in their opinion there is nothing in that case 

which has any bearing upon the present appeal. As laid down 
in Gopal Chunder Chattel jee v. Gunamoni Dasi (2), a notice 
under s. 248 of the Code is necessary in order that the Court 
should obtain jurisdiction to sell property by way of execution 
as against the legal representative of a deceased judgment debtor. 
In the case in 27 Indian Appeals, such a notice had been served, 
and the Court had determined, as it had power to do for the 
purpose of the execution proceedings, that the party served with 
the notice was in fact the legal representative. It had therefore 
jurisdiction to sell, though the decision as to who was the legal 
representative was erroneous. There being jurisdiction to sell, 
and the purchasers having no notice of any irregularity, the sale 
held good unless or until it was set aside by appropriate pro- 
ceedings for the purpose. The present case is of a wholly 
different character. No proper notice was served under the 
section, and the respondents had full notice of, and indeed were 
responsible for, the irregularities of the procedure adopted. 

The respondents suggested that with regard to certain 
machinery which was included in the sale of the colliery by 
the official assignee, and which was also sought to be recovered 
in this action, the Statute of Limitations was a good defence. 
This point does not appear to have been taken at any time prior 
to the hearing before their Lordships' Board. It was not one 
of the issues settled by the Court in the action, nor did the 
respondents mention it among their grounds of appeal from the 
decision of the Subordinate Judge. Their Lordships consider 
that it involves an inquiry as to the nature of the machinery to 
which it is said to be applicable, and that it is therefore too 
late to raise it. 

Their Lordships will humbly advise His Majesty that the 
appeal ought to be allowed and the decree of the High Court of 
(1) L. R. 27 Ind. Ap. 216. (2) (1892) I. L. B. 20 Oalc. 370. 
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J. C. June 4, 1912, set aside with costs here and below, and that the 
1914 judgment of the Subordinate Judge of Burdwan of September 8, 
raghu^atb 1909, ought to be restored. 

I)A8 
r. 

sundab das Solicitors for appellants : W. W. Box £ Co. 

K H KTBI 

__L ' Solicitors for respondents : Barrow, Rogers dc Nevill. 



j. a* RAVI VEERARAGHAVULU and Others . . Appellants; 
1W4 and 
A^n 20; BOMMA DEVARA VENKATA NARASIMHA . Respondent. 

June 18. 

[AND CONSOLIDATED APPEALS.] 

ON APPEAL FROM THE HIGH COURT AT MADRAS. • 

Landlord and Tenant — Suit to enforce Acceptance of Paita — ffiyht of Appeal 
to High Court— Moulras Bent Recovery Act {VI IT. of 1865), u. 9, 69, and 
16—Coile of Civil Procedure, 1882 {XIV. of 1882), $». 584 and 585. 

In proceedings under s. 9 of the Madras Rent Recovery Act (VHI. of 
1865), an appeal from the Court of the Collector lies to the District 
Court and from the District Court to tho High Court. Where, however, 
there are concurrent findings of fact in the Courts below, an appeal to 
the High Court is precluded by the Code of Civil Procedure, ss. 584 
and 585. 

Appeal from a judgment and decrees of the High Court 
(October 18, 1908) reversing a judgment and decrees of the 
District Judge of Kistna (March 13, 1907) which affirmed a judg- 
ment and decrees of the Court of the Head Assistant Collector, 
Bezwada Division, Kistna District (August 24, 1906). 

The respondent, under circumstances appearing from their Lord- 
ships' judgment, brought before the Court of the Head Assistant 
Collector forty-nine summary suits under s. 9 of the Madras 
Rent Recovery Act, 1865, against appellant raiyats to enforce the 
acceptance by them of pattas tendered in respect of their holdings. 
The Head Assistant Collector found that the pattas tendered 
were not in accordance with the agreed terms and dismissed the 

* Present: Lord Dunedin, Lord Modlton, Sir John Edge, and Mr. 
Ameer All 
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suits. Upon appeals by the respondent to the District Court, this J. 0. 

decision was affirmed. The respondent then appealed to the 19H 

High Court, which reversed the decree of the District Court. The ravi"v"eeba- 

learned judges agreed with the Courts below that it was clear BAGUAVULU - 

from the muchalkas that there was no contract as to rates of rent bomma 

. . Devaba 

payable for wet cultivation, but they held that there being no Venkata 

Na r a si m h \ 

contract the respondent was entitled under s. 11, sub-s. 8, of the 

Madras Bent Recovery Act, 1865, to claim asara rates in respect 
of lands cultivated with wet crops, and that the pattas tendered 
were proper. 

The judgment of their LordshipB dealt only with the question 
of the right of appeal to the High Court ; the arguments of . 
counsel upon the other questions involved are not reported. 

De Gruyther, K.C., and Parikh, for the appellants. The 
respondent had no right of appeal to the High Court, and the 
decisions of the District Court in the appellants' favour were final 
and should be restored. The proceedings were summary pro- 
ceedings under s. 9 of the Madras Rent Recovery Act, 1865. By 
s. 50 an appeal is given to the Zillah Court, but it is provided by 
s. 76 that in proceedings under the Act there shall be no further 
appeal, except as allowed by s. 58. Sect. 58 gives the Collector 
power to revive suits in which judgment has been entered on 
default or ex parte, and this exception to s. 76 is to be read as 
exclusive. The respondent had an option under s. 87 of the Act 
to proceed by suits in the Civil Courts, when the ordinary pro- 
cedure as to appeals would have applied. The present proceed- 
ings being under the provisions of a statute which gives no right 
of appeal to the High Court, that right cannot be inferred from 
general procedure enactments : Rangoon Botatoung Company v. 
the Collector, Rangoon (1) ; Meenakshi Naidoo v. Subramaniya 
Sastri. (2) 

[Mr. Amber All The appeal in Parthasarathi Appa Row v. 
Narasayya (8) was in a suit under s. 9 of the Act of 1865.] 

In that appeal the present point was not taken. But even if 
an appeal lies from the District Court to the High Court it can 

(1) (1912) L. E. 39 Ind. Ap. 197. (2) (1887) L. E. 14 Ind. Ap. 160. 
(3) (1910) L. R. 37 Ind. Ap. 110. 
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J. c. only be where the circumstances come within s. 584 of the Code 
19H of Civil Procedure, 1882. In the present case there were con- 
Ravi~Vekra- current findings of fact by the Collector's Court and the District 
raghavulu Court> and an appea i jg excluded by s. 585 of the Act of 1882 : 

Bo ii ma Durga Choudhrain v. Jawahir Singh Choudhri. (1) 
Deva ra 

Vknkata Sir Erie Richards, K.C., and Kenworthy Brown, for the respon- 
Nabammha. denfc At the time Q{ the pa88 i ng of the Ac t of 1865 an appeal 

from the Zillah Judge lay, under the Code of Civil Procedure, 
1859, s. 872, to the Sudder Court upon questions of law. The 
effect of later legislation has been to substitute the District Court 
for the Zillah Court and the High Court for the Sudder 
Court. Under the Code of Civil Procedure, 1882, s. 584, 
an appeal lies from the District Court except where the 
right is expressly taken away by statute. The right of appeal 
to the High Court in proceedings under the Madras Rent 
Recovery Act, 1865, was held to exist in Veeraswamy v. Manager, 
Pittapur Estate (2), which decision affirmed Kotappa v. 
Venkataramiah. (3) The decisions in the Collector's Court and 
the District Court were not decisions of fact, but depended upon 
the true construction of the muchalkas. The case there comes 
within s. 584 of the Code of 1882. If the appeal is allowed the 
case should be remitted in order that a proper patta may be 
tendered and accepted, otherwise the position of the respondent 
under s. 7 will be prejudiced. 
De Gruyther, K.C., in reply. 

19H The judgment of their Lordships was delivered by 

' June is. Mr. Ameer All Those consolidated appeals from certain 
decrees of the High Court of Madras arise out of a number of 
suits brought by the plaintiff-respondent in the Court of the 
Head Assistant Collector of the Bezwada Division, under the 
provisions of s. 9 of the Madras Rent Recovery Act (Act VIII. of 
1865). The object of all the actions was to enforce by legal 
process the acceptance by the defendants of the pattas or leases 
he had tendered to them. 
The scope of the material sections of Madras Act VIII. of 1865 

(1) (1890) L. E. 17 Ind. Ap. 122. (2) (1902) I. L. E. 26 Madr. 518. 

(3) (1900) 10 Madr. L. J. 398. 
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was considered by their Lordships in Parthasarathi Appa Row J. c. 
v. Narasayya (1) ; it is sufficient, therefore, to say in this case 1914 
that under this Act the landlords are required to enter into rj l vi"veera- 
written engagements with their tenants, in default of which no ^ohavulu 
suit is maintainable to enforce the terms of the tenancy, and Bomma 

J) R VARA 

that in case of the refusal by the tenant to accept a patta " such venkata 
as the landlord is entitled to impose," the landlord can proceed ^ ARA8IMHA - 
under s. 9 to enforce the acceptance by a summary suit before 
the Collector. 

It has to be remarked that in the Madras Presidency, or cer- 
tain parts thereof, irrigated lands on which are grown what are 
called " wet crops " are generally subject to a higher rate of 
rent, either in kind or in cash, than those which yield only " dry 
crops," and that it is usual for the zamindars to enter into 
yearly engagements by tendering pattas from year to year and 
obtaining muchalkas or counterparts executed by the tenants 
evidencing the acceptance of the terms of the lease. 

Shortly stated, the respondent's case as made in his plaint is 
that the raiyats, the defendants in the suits, prior to Fasli 1283 
(approximately corresponding to 1876), paid rent for the lands 
in their occupation on the asara or produce-sharing system; 
that in that year an arrangement was come to between them 
and the zamindar by which a money payment " was substituted 
for the share of the produce " ; that this arrangement, however, 
was subject to the condition that whenever " the lands were 
fit for wet cultivation the wet rates would be settled." And he 
went on to add in paragraph 8 of each plaint : " The lands men- 
tioned in the tendered patta hereunto annexed having been 
newly brought under wet cultivation, and on the plaintiffs 
officials demanding defendant to accept the agreement as in 
the surrounding villages in respect of wet crop cist, ho (the 
defendant) having refused to do so, the asara patta with the 
rates prevailing under the immemorial system of sharing the 
grain heap (Palambaram system) was tendered for the wet land 
cultivated by him (defendant) for this year. As. the defendants, 
taking advantage of this, refused to come to any agreement in 
respect of the dry land also for which there was no dispute at 

(I) L. It. 37 Ind. Ap. 110. 
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J.C all, the rates and babats in respect not only of the said wet 
19H land, but also of the remaining dry land, were as usual entered 
ravi~Vkera- m tne said patta. All the terms of the tendered patta so far 
RAGU r AVULU as they are connected with the asara system are applicable to 
^Bomma the asara system, and the remaining ones to the veesabadi 
Venkata system." 

Narasimha. ra jy a fj B i n their defence alleged that the arrangement 

introducing the veesabadi or cash system into their villages was 
intended to be and was in fact permanent in character ; that 
some years later (Fasli 1292), when the money rates were 
revised, the veesabadi system was accepted as the basis of the 
new settlement ; that recently they had been able, without any 
assistance or contribution from the plaintiff, to make their lands 
irrigable and fit for wet cultivation, and that the plaintiff was 
not entitled to revert to the sharing system and thus indirectly 
to enhance their rents without the interposition of the Collector's 
Court. 

On these allegations of fact the parties went to trial. The 
issues framed by the Head Assistant Collector are not very clearly 
worded, but they sufficiently indicate the main points for 
determination, namely, whether the substitution of the veesabadi 
for the asara system in the defendant's villages was permanent 
in its character, or, in other words, was the plaintiff zamindar 
entitled to revert to the sharing system on the lands being made 
irrigable by the tenants. 

The Collector on the evidence held in substance that the 
conversion of the asara rates into cash payment in 1283, which 
was confirmed in 1292, and has been acted upon ever since, was 
a permanent arrangement, and that the plaintiff was not entitled 
to impose on the tenants pattas on the asara basis. He accord- 
ingly dismissed the plaintiff's suits without entering into the 
questions raised in the latter part of paragraph 8 of his 
plaint. 

On appeal by the zamindar, the District Judge affirmed the 
decrees of the Collector in respect of the finding of fact relative 
to the character of the arrangement of 1283, and upheld the 
orders dismissing the suits. 

From the decrees of the District Judge the plaintiff preferred 
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second appeals to the High Court of Madras. It is necessary to J. c. 
set out that portion of the High Court judgment which forms, 1914 
in their Lordships' opinion, the key to the decision of the r A vi~vebra- 
learaed judges. They say : " Till Fasli 1283 the asara system baghavolu 
was in force. In Fasli 1284 money rents were introduced and Komma 

1 lEVARA 

the rates of such rents were permanently fixed in Fasli 1292. venkata 
At that time all the lands were dry. Wet cultivation began in ^ ARA8IMIIA - 
Fasli 1814, and the pattas now in dispute were then tendered, as 
the tenants refused to pay more than the rates fixed in 1292 
which they had previously been paying for the lands as dry. 
Nothing had been done by the plaintiff to provide facilities for 
irrigation. In the muchalkas executed by the tenants for faslis 
prior to 1814 there are clauses to the effect that the plaintiff may 
make an extra charge if wet or garden crops are raised on dry 
lands. The amount of such extra charge is not however stated. 
If the plaintiff is entitled to demand asara rates, the rates 
mentioned in the pattas tendered are correct. The Courts below 
have taken the view that the plaintiff has tendered asara pattas 
as a means of enhancing the rent, and that as he has not done 
anything to justify an enhancement of the rent, and has not 
obtained the sanction of the Collector for the enhancement, he is 
only entitled to the rents fixed in Fasli 1292. For the plaintiff 
it is contended that inasmuch as there is no contract as to the 
rates of rent payable on lands cultivated with wet crops, he is 
entitled under clause 8 of s. 11 of Act VIII. of 1865 to claim 
varam rates, it being admitted that no money assessment has 
been fixed under clause 2 of that section. That there is no 
contract as to the rates of rent payable for wet cultivation is 
clear from the admitted muchalkas, the material clauses of which 
have already been referred to. The only rates fixed were for dry 
cultivation. The rates to be charged for wet cultivation were 
left undetermined. This being so, the contention for the plaintiff 
seems to be well founded." 

The High Court accordingly set aside the orders of the District 
Judge, and holding that " the pattas tendered by the plaintiff 
were proper pattas and that the defendants must accept 
them," they decreed the second appeals with costs in all the 
Courts. 
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j. c. On an application for review of judgment, the learned judges 
19H appear, however, to have thought that "the contract between 
rav,"veera- the parties is contained in the admitted muchalkas and must be 
raghavolu gathered from the construction of those muchalkas." They 
bomma therefore rejected the application for review. 

MljV AKA • ■ i 

Venkata The raiyat defendants have appealed to His Majesty in Council, 
Narasimha. an( j ^ WQ points ] iave Deen ur g e( j on their behalf against the 

validity of the judgment of the High Court. 

It is contended in the first place that no appeal lay to the 
High Court under s. 69 of the Madras Rent Recovery Act, which 
provides for one appeal only from the order of the Collector to 
the Zillah Judge. This contention, however, ignores the 
provisions of s. 872 of Act VIII. of 1859, which, at the time the 
Madras Rent Recovery Act of 1865 was enacted, was the law 
regulating the procedure of the Civil Courts in India outside the 
Presidency towns. Under that section a special appeal lay to 
the Sudder Court from all decisions passed in regular appeal by 
the Courts subordinate to the Sudder Court. It is not disputed 
that the Zillah Judge's Court was subordinate to the Sudder 
Court, nor that the appeal to the Zillah Judge from the Collector's 
Court was a " regular appeal " — an appeal on law and facts. 
Later legislation substituted the High Court for the Sudder 
Court, and the District Judge for the Zillah Judge, but the sub- 
ordination of the one to the other was maintained. The provisions 
of Act XIV. of 1882, the law in force at the time when these 
suits were instituted, are clear on the point that an appeal lies 
from the order of the District Judge to the High Court, unless 
that right is taken away by express legislation or by some express 
provision of law. 

The point that a second appeal lies to the High Court in cases 
arising under Act VIII. of 1865 has been expressly decided in 
Veeraswamy v. Manager ', Pittapur Estate (1), and the practice 
appears to have been, ever since the passing of the Act, for such 
appeals to be preferred to the High Court. Their Lordships 
would not be disposed to interfere with such a longstanding 
practice, even if they thought there was an implied rule against 
second appeals lying from the decisions of the District Judge with 

(1) I. L. B, 26 Madr. 518. 
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respect to adjudications under the Act by the Collector. Their j. c. 
Lordships must, therefore, overrule the first objection. 1914 

In the second place, it is contended for the appellants that the Ravi " 
High Court was not competent under s. 584 of the Civil Pro- kaghavulu 
cedure Code (Act XIV. of 1882) to set aside a finding of fact Bomma 
which had been concurrently arrived at by the two inferior vmm 

CoUrtS. NABA81MHA. 

Sects. 584 and 585 of the Civil Procedure Code are in these 
terms: Sect. 584. "Unless when otherwise provided by this 
Code or by any other law, from all decrees passed in appeal by 
any Court subordinate to a High Court, an appeal shall lie to 
the High Court on any of the following grounds, namely : — 

" (a) The decision being contrary to some specified law or usage 
having the force of law ; 

" (b) The decision having failed to determine some material 
issue of law or usage having the force of law ; 

" (c) A substantial error or defect in the procedure as prescribed 
by this Code or any other law, which may possibly have produced 
error or defect in the decision of the case upon the merits." 

Sect. 585. " No second appeal shall lie except on the grounds 
mentioned in section 584." 

This distinctly prohibits second appeals on questions of fact 
and confines the competency of the High Court to deal with 
questions of law and procedure. 

In the present case the sole question for determination was 
whether the arrangement entered into in 1288, and confirmed in 
1292, was permanent. The plain tiffs allegation was that he 
was entitled under the circumstances to revert to the system 
that existed prior to 1283. The Collector and the First Appellate 
Court, who alone were competent to deal with the facts, came to 
the conclusion that the arrangement was permanent. The 
muchalkas were only a part of the evidence on which they acted. 
It seems to their Lordships that the learned judges, acting in 
inadvertence of s. 584 of the Code, assumed a jurisdiction which 
they did not possess. The rule relative to second appeals which 
was laid down by this Board in Durga Choudhrain v. Jawahir 
Singh Choudhri (1) is clearly applicable to the present cases. 

(1) L. R. 17 Ind. Ap. 122. 
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J. C. On the whole their Lordships are of opinion that the judg- 
1914 ments and decrees of the High Court cannot stand. Sir Erie 
RaviVbbra- Richards has, however, submitted that the simple dismissal of 
raohavulo fa e m ^ 8 wou j^ seriously prejudice the rights of the zamindar 
Bom ma with regard to the matters referred to in paragraph 8 of the 
venkata plaint which were not dealt with by the Collector. 
Nabasimha. Their Lordships are of opinion that the best course under the 
circumstances would be to set aside the judgment and decrees 
of the High Court with a declaration that the plaintiff is not 
entitled to enforce the acceptance by the tenants of the pattas 
tendered by him, and that the cases should be' sent back to be 
remitted to the Collector's Court for the drawing up of proper 
decrees and dealing with any other questions that may be out- 
standing in these actions between the parties. Their Lordships 
will humbly advise His Majesty accordingly. 

The plaintiff- respondent will pay the costs of this appeal and 
of the proceedings in the Courts of India. 

Solicitor for appellants : Edward Dalgado. 
Solicitor for respondent : Douglas Grant. 
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JALANDHAR THAKUR and Another . . . Appellants ; J. C .• 

AND WJ4 

JHARULA DAS Respondent. May 1,26. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 

Limitation — Sebait — Share of Surplus Offerings — Alienation by Widow — 
Suit to recover— Hereditary Office— Limitation Act, 1908 (JX of 1908), 
arts. 124 and 140. 

In 1910 thesebaitof a Hindu temple instituted a suit for a declaration 
that he was entitled to a 3 annas 6 pies share in the daily surplus 
offerings to the idol, that share being attached to the office. The 
defendant had been in possession of the share since 1892, having bought 
upon its sale in execution of a decree obtained by him against the 
widow of a former sebait. She died in 1900. The defendant was pre- 
cluded by his caste from holding the office of sebait : — 

Held, that the suit was not one to recover an hereditary office, within 
the meaning of the Limitation Act, 1908, Sched. I., art. 124, and that 
it was not barred, since a fresh actionable wrong arose upon each 
occasion when the defendant received the share in question. 

Appeal from a judgment and decree of the High Court 
(March 12, 1912) partly affirming and partly reversing a judgment 
and decree of the Subordinate Judge of Bhagalpur (April 8, 
1911). 

The suit was brought by Bhaiaji Thakur, since deceased and 
now represented by the appellants, under the following cir- 
cumstances. The sebaiti of a certain Hindu temple was vested 
in Brahmin families known as Pandas, who were entitled to share 
in the daily surplus offerings to the idol, after the discharge of 
the expenses of the worship. One Pratipal Thakur was a sebait 
and, as such, was entitled to a 3 annas 6 pies share in the 
surplus offerings. He died in 1851, and was succeeded by his 
widow Grihimoni Thakurani (hereinafter called Grihimoni). In 
1874 she mortgaged to the respondent twenty-one bighas of land 
appertaining to the temple, and in 1875 sold to the respondent's 
father eleven bighas of land, which had belonged to her husband. 

* Present: Lord Moulton, Lord Parker of Waddington, Sir John 
Edge, and Mr. Ameer Alt. 



Digitized by Google 



I 



268 INDIAN APPEALS. [L. B. 

j. c. It was found by the Subordinate Judge that the mortgage did not 
1914 include her share in the temple offerings and that the alienations 
Jalandhab were not made * rom necessity. In 1880 the respondent obtained 
Thakub a mone y decree against Grihimoni upon the mortgage. In 

jhabula execution of that decree there was sold in 1891 the " income of 
Das 

- the muth .... to the extent of 8 annas 6 pies, which 

belongs to the judgment debtor," and it was purchased by the 
respondent, who was put into formal possession thereof on 
November 20, 1892. The respondent was by his caste precluded 
from holding the office of sebait. In 1892 Grihimoni and 
Bhaiaji Thakur (now represented by the appellants) instituted a 
suit to set aside the sale, on the ground, among others, that the 
offerings were not alienable. Two Courts held that Bhaiaji 
Thakur could not be a party and the High Court allowed the 
suit to be withdrawn, with leave to bring a fresh suit. In 1895 
Grihimoni alone brought a fresh suit to set aside the sale, 
alleging fraud. This suit was dismissed by the High Court in 
1898 on the ground that the sale could only be set aside under 
s. 244 of the Code of Civil Procedure, 1882. Grihimoni died in 
1900 and Bhaiaji Thakur succeeded, as next reversionary heir, 
to the estate of Pratipal Thakur. 

On January 28, 1910, Bhaiaji Thakur instituted the present 
suit praying for (a) a declaration that he was entitled to the 
eleven bighas of land and to the 3 annas 6 pies share in the 
surplus offerings, (b) a declaration that the respondent had no 
title thereto, (c) a decree for possession, (d) mesne profits and 
other relief. 

Both Courts found in the plaintiff's favour as to the eleven 
bighas of land and no question arose upon the appeal with regard 
thereto. With regard to the share in the offerings the respondent 
pleaded that the suit was barred by res judicata and by 
limitation. 

The Subordinate Judge, by his judgment delivered on April 8, 
1911, held that the share of the temple offerings could not be 
attached or sold in execution ; he held that the suit was governed 
by art. 124 of Sched. I. of the Indian Limitation Act, 1908, but that 
it was not barred as it was brought within twelve years after the 
death of Grihimoni. He also held that the suit was not barred 
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as being res judicata having regard to the suits in 1892 and j. c. 
1895, and made a decree in the plaintiffs favour. 19U 

The respondent appealed to the High Court. That Court jalambhab 
(Coxe and Imam JJ.) reversed the decree of the Subordinate Thakub 

V. 

Judge with regard to the temple offerings. The learned judges Jharula 

Das 

held that the dismissal of the suit brought by Grihimoni in 1895 . 

was binding upon the reversionary heirs inasmuch as she fully 
represented the estate, and a decree against her as sebait would 
bind her reversionary heirs. They also held that the suit was 
barred under art. 124, on the ground that the respondent had 
been in adverse possession of the share of the temple offerings 
since 1892 and the suit was commenced in 1910. The appeal to 
the High Court is reported at L L. K. 89 Calc. 887. 

Dunne and Dube, for the appellants. The High Court was 
wrong in holding that the suit was barred by res judicata and 
by limitation. The suit is not one to recover an hereditary office 
and art. 124 has no application. What was sold was merely 
the share in the surplus offerings. The respondent did not and 
could not acquire the sebaitship since he was precluded by caste 
from performing or providing for the worship. Even admitting 
that a sebait represents the idol, the possession obtained by the 
respondent was adverse to the widow's possession but not adverse 
to that of Bhaiaji Thakur, since his right did not accrue until the 
death of the widow. Under art. 140 time only runs against the 
reversioner from the date when his estate falls into possession. 
Prosunno Kurnari Debya v. Gobal Chand Baboo (1) is dis- 
tinguishable as in that case the money was borrowed for the 
purpose of the temple, but in the present case there is no 
evidence that that was so. The decision in Gnanasambanda 
Pandara Sannadhi v. Vein Pandaram (2), which was relied on by 
the learned judges in the High Court, is also distinguishable. In 
that case what was sold was the property of the idol which was 
not alienable ; what was sold in the present case was the debtor's 
interest in the surplus. The respondent did not hold adversely 
to the reversioner to that interest. 

Lowndes, for the respondent. It was admitted below that 

(1) (1875) L. E. 2 Ind. Ap. 145. (2) (1899) L. B. 27 Ind. Ap. 69 
Vol. XLI. U 



Digitized by Google 



270 



INDIAN APPEALS. 



[L. E. 



j. c. art. 124 applied, the only question argued being at what date the 
1914 time began to run. Under the explanation to that article, the time 
jalandhab began to run from the date when the profits were first received 
Thakur by the respondent, namely, in 1892. Art. 140 does not apply to 
jiiAut i \ affect the limitation under art. 124, and it has no application to 
PA8, the present suit as the case made by the appellant, both below 
and by his case upon appeal, was that the respondent was a 
trespasser from the first and not merely that the appellant was 
entitled as reversioner. It was held by a Full Bench in Nobin 
Ch under Chuckerbutty v. Issur Chunder Chuckerbutty (1) that an 
alienation by a sebait is binding upon the reversionary heirs. 
That decision was under the Limitation Act, 1859, but art. 124 
of the Act of 1908 is an exact parallel to the provisions of the 
Act of 1859 and excludes the application of art. 140. The 
respondent's title was adverse to the reversioner because with 
regard to a sebaitship a Hindu widow gets a different interest 
from that which she has in respect of other property. She 
represents the idol and cannot alienate, even from necessity: 
Shivagunga Case (2); Pydigantam Jagannadha Row v. Rama Doss 
Patnaik (8) ; Partab Narain Singh v. THlokinath Singh. (4) 



19U The judgment of their Lordships was delivered by 

May 26. Sir John Edge. The appellants here are the heirs and legal 
representatives of one Bhaiaji Thakur, now dead, who was the 
plaintiff in the suit in which this appeal has arisen. Bhaiaji 
Thakur was a sebait of an ancient temple of Mahadeoji, called 
the Singheswar temple, which is situate in Mauza Gouripur, 
otherwise Singhaswarpur, in the district of Bhagalpur. Bhaiaji 
Thakur became a sebait of the temple on the death in 1900 of 
one Musammat Grihimoni, who was the widow of one Pratipal 
Thakur. Pratipal Thakur had been a sebait of the temple, and 
until his death had been, as such sebait, entitled to receive a 
iH annas share of the daily surplus income from the offerings 
to, after defraying the expenses of, the temple ; on his death 
his widow Musammat Grihimoni succeeded to. his sebaitship and 

(1) (1868) 9 Suth. W. E. 505. (3) (1904) I. L. E. 28 Madr. 197. 

(2) (1863) 9 Moo. Ind. Ap. 539, at (4) (1884) L. E. 11 Ind. Ap. 197. 
pp. 603, 604. 
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accordingly became entitled to receive the same share of the daily J. C. 

surplus income from the offerings. The right to this 8£ annas 1914 

share came to Bhaiaji Thakur on the death of Musammat j ala ^ H ar 

Grihimoni as the next reversionary heir under the Hindu Thakob 

law to the sebaitship. The sebaits of the temple are Brahmin Jharula 

. • i Das. 

Pandas who, as sebaits, have to perform, or to provide for the — 

performance of, the sacred worship or puja of the deity at the 

temple. Jharula Das, who is the defendant to the suit and the 

respondent to this appeal, is by caste a Beldar, and, as a Beldar, 

is not competent to perform, or to provide for the performance 

of, the sacred puja to the deity at the temple, and consequently 

was incapable of acquiring or holding the office of a sebait. 

In 1880 Jharula Das obtained a decree for money on a 
mortgage which had been granted by Musammat Grihimoni. In 
execution of that decree Jharula Das in 1891 caused the 
8^ annas share of Musammat Grihimoni to be put up for 
sale, and at the sale on November 20, 1891, purchased the share. 
Jharula Das on February 8, 1892, obtained a certificate of sale 
in which the property which he had purchased was described as 
the " income of the muth of Sri Singheswarthanji Mahadeo, 
which muth is situated in Mauza Singeswarthan, pargana, 
Nisankhipur Khurha, to the extent of 3 annas 6 pies, which 
belongs to the judgment debtor, within the jurisdiction of th3 
Madhepura Sub-registry Office, Bhagalpur Collectorate." 

In November, 1892, Musammat Grihimoni and Bhaiaji Thakur 

brought a suit against Jharula Das to have the sale to him of 

November 20, 1891, set aside. That suit was by the permission 

of the Court withdrawn by Musammat Grihimoni and Bhaiaji 

Thakur with liberty to bring a fresh suit on the same cause of 

action. In 1895 Musammat Grihimoni brought a fresh suit 

against Jharula Das to have the sale set aside on the ground 

that the decree and the order for sale had been fraudulently 

» obtained by Jharula Das. The suit of 1895 was dismissed on 

appeal on the ground that her proper remedy was by an 

application under s. 244 of the Code of Civil Procedure, 1882, to 

dispute the validity of the sale, and consequently that the suit 

did not lie. Their Lordships fail to understand how s. 244 

of the Code of Civil Procedure, 1832, could have applied to a 

U 2 
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J. c. suit which in effect was brought to set aside the decree of 1880, 
19H and the order for sale, on the ground that Jharula Das had 
Jalandhar obtained them by fraud. 
Thakur Musammat Grihimoni died in 1900. On January 25, 1910, 
J "da8 LA **kaiaji Thakur brought the present suit in the Court of the 

Subordinate Judge of Bhagalpur and claimed possession of 

certain lands and mesne profits and a declaration that he was 
entitled to receive the 8£ annas share of the net income from 
the offerings to the temple with other reliefs. In his written 
statement the defendant Jharula Das alleged, so far as is now 
material, that Bhaiaji Thakur was bound by the decree which 
dismissed Musammat Grihimoni's suit of 1895, and that the 
decision in that suit operated on the principle of res judicata to 
defeat the claim in respect of the 8J annas share. At the trial 
a defence that the suit was barred by limitation was raised. As 
to the defence of res judicata the Subordinate Judge rightly held 
that the decision in Musammat Grihimoni's suit of 1895 did not 
operate as a bar to this suit. On the question of limitation the 
Subordinate Judge found that Jharula Das had not purchased 
the right of sebaitship, but the Subordinate Judge held that the 
appropriation by Jharula Das of the 8£ annas share of the 
surplus income from the offerings to the temple practically 
amounted to a dispossession, and treating Bhaiaji Thakur's suit, 
so far as it related to the 3 \ annas share, as a suit for the 
establishment of his right to sebaitship and for recovery of the 
profits of that office, and having found that Musammat Grihimoni 
had died in 1900, he applied art. 124 of the Second Schedule of 
the Indian Limitation Act, 1908, and decided that the suit had 
been brought within time. On April 8, 1911, the Subordinate 
Judge gave to the appellants here, who had been brought on 
the record as the representatives of Bhaiaji Thakur, who 
had died, a decree for possession of the land claimed, for 
possession of the 8J annas share of the net income 
from the offerings to the temple, and for mesne profits sub- 
sequent to the institution of the suit. From that decree of 
the Subordinate Judge Jharula Das appealed to the High Court 
of Judicature at Fort William in Bengal. The High Court in 
the appeal upheld the decision of the Subordinate Judge so far 
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as it related to the land claimed and to mesne profits in respect J. o. 
of the wrongful possession by Jharula Das of that land, and to 1914 
that extent by their decree affirmed the decree of the Subordinate jalandhar 
Judge. With that part of the decree of the High Court this Tha kub 
appeal is not concerned. Those learned judges of the High Jharula 

Court, considering that art. 124 of the Second Schedule of the . 

Indian Limitation Act, 1908, applied to the claim in respect of 
the 3£ annas share of the surplus daily income from the offerings 
to the temple, and being of opinion that the twelve years' period 
of limitation provided by that article began to run in 1892, when 
Jharula Das first began to appropriate to his own use the income of 
the 8£ annas share, decided that the claim in respect of the3| annas 
share was barred by limitation. They also held that the claim to 
the share was barred by the principle of res judicata, arriving 
at that decision apparently on the view that the dismissal of 
Musammat Grihimoni's suit of 1895 extinguished the claim of 
the sebait to the 8£ annas share. Accordingly, the High Court 
by its decree of March 12, 1912, set aside the decree of the 
Subordinate Judge so far as it related to the claim to the 8£ annas 
share and the profits of that share. From that decree of the 
High Court the present appellants have appealed to His Majesty 
in Council. The defendant Jharula Das has not appealed. 

On the hearing of this appeal, the contention that the dismissal 
of Musammat Grihimoni's suit of 1895 extinguished the right of 
the sebaits to the 3* annas share, and that the claim in respect 
of that share was res judicata, was very properly abandoned ; it 
was untenable. But it was strongly contended on behalf of the 
respondent that the claim in respect of that share came within 
art. 124 of Sched. I. of the Indian Limitation Act, 1908, 
and was barred by limitation. It is not necessary for their 
Lordships to consider whether, if that article applied, the twelve 
years' period of limitation began to run in 1892 or on the death 
of Musammat Grihimoni in 1900, as they are of opinion that 
art. 124 does not apply in this case. Bhaiaji Thakur's suit was 
not a suit for possession of an hereditary office. Jharula Das 
had not taken possession of an hereditary office. The office of 
sebait of the temple was an hereditary office which could not be 
held by any one who was not a Brahmin Panda. Jharula Das 
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j. c. was not a Brahmin Panda, he was of an inferior caste, and was not 
1914 competent to hold the office of sebait of the temple, or to provide 
jalandhab mr ^ De performance of the duties of that office. The appropria- 
Thakub t,j on from time to time by Jharula Das of the income derivable 
jharula from the 3J annas share did not deprive Musammat Grihimoni, 
Pas ' or, after her death, Bhaiaji Thakur, of the possession of the office 
of sebait, although that income was receivable by them in right 
of the Bebaitship. The right to the office of sebait did not 
arise from, or depend upon, the receipt of a share of the surplus 
daily income from the offerings to the temple, although the right 
to receive daily a share of the net income from the offerings to 
the temple was attached to and dependent on the possession of 
the right to the sebaitship. Unless the sebaits received their 
share of the daily net income from the offerings it does not 
appear how the ministrations of the temple could be provided 
for. By adversely taking and appropriating to his own use a 
share of the surplus daily income from the offerings Jharula Das 
acquired no title and no right to a share of that income. On 
each occasion upon which Jharula Das received and wrongfully 
appropriated to his own use a share of the income to which the 
sebait was entitled Jharula Das committed a fresh actionable 
wrong in respect of which a suit could be brought against him 
by the sebait. But it did not constitute him the sebait for the 
time being or affect in any way the title to the office. 

The appellants here are entitled to have the decree of the High 
Court so far as it relates to the 8| annas share and to the costs 
in the High Court and in the Court of the Subordinate Judge 
varied by setting aside that part of the decree of the High Court 
which relates to the S£ annas share and those costs, and by 
giving them a decree for all the costs in the High Court and in 
the Court of the Subordinate Judge, and a declaration that 
Bhaiaji Thakur was at the date of the suit entitled to the 
3 1 annas share of the net daily income of the offerings to the 
temple. Their Lordships will advise His Majesty accordingly. 
The respondent must pay the costs of the appeal. 

Solicitors for appellants : Barrow, Rogers & Nevill. 
Solicitors for respondent : T. L. Wilson rfc Co. 
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Appellant ; J - c -* 

1914 



AND 



JANESHWARI BAHUASIN 




March 30, 31 ; 
'• April 3, 7, 28, 



ON APPEAL FROM TUE HIGH COURT IN BENGAL. 



July 22. 



Hindu Law of Inheritance— Babuana and Sohag Grant*— Kulachar — Exclusion 
of Widows— Application of Custom after Partition. 

In an impartible raj, descending according to primogeniture, babuana 
and sohag grants were by custom made to younger sons and to their 
wives respectively. These grants were subject to a kulachar by which 
they enured for the benefit of the grantees and their heirs male in the 
male line, with reversion to the raj reasat. The evidence established 
that the kulachar excluded widows from succession to properties so 
granted, but there was no evidence of the exclusion of a widow after a 
partition between members of the family jointly holding properties 
originally the subject of babuana and sohag grants : — 

Held, (1.) that the custom excluding widows applied notwithstanding 
a partition ; (2.) that the words " auras putra poutradik " in sanads for 
babuana grants must be construed as subject to the custom excluding 
widows and not as general words of inheritance. 

Durgadut Singh v. Maharaja Sir Bameshwar Singh (1909) L. E. 36 
Ind. Ap. 176 explained. 

Bam Lai Mookerjee v. Secretary of State for India in Council (1881) 
L. R. 8 Ind. Ap. 46 distinguished. 

Appeal from a judgment and decree of the High Court 
(August 22,*i909) reversing a judgment and decree of the 
Subordinate Judge of Bhagalpur (August 15, 1908). 

The suit was instituted by the appellant against the respondent, 
the widow of his deceased brother, who died without leaving male 
issue, claiming certain movable and immovable property. The 
immovable property claimed had originally been included in 
babuana and sohag grants made to the parents of the appellant 
and his brother; the movable properties were alleged to be 
accretions to the babuana properties. The brothers formed a 
younger branch of the Durbhanga raj family, which was governed 
by the Mithila school of Hindu law, corresponding (so far as 

* Present : Lord Mcultox, Lord Parker of Waddinoton, Sir John 
Edge, and Mr. Ameer All 
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J. C. material) to the Mitakshara, but subject to a kulachar or family 

19H custom. 

Ekradesh- 'l'lio appellant by his plaint claimed the property first by 

fSSa survivorship, and secondly by the kulachar, under which he 

«• alleged that widows were excluded from the inheritance of or 
Jane.su- 

succession to babuana and sohag properties. The nature of the 
case appears fully from the pleadings as set out in their 
Lordships' judgment. 

At the trial much evidence, both documentary and oral, was 
adduced with reference to the exclusion of widows by kulachar, 
though no evidence was given of the exclusion of a widow after a 
partition of properties originally granted under babuana and 
sohag grants. The grant to the appellant's father was not 
exhibited, but copies of sanads for other babuana grants in the 
family were put in evidence. These by their terms appeared to 
exclude some female heirs but did not specifically define the 
rights of widows. They used the words of limitation "auras 
putra poutradik." 

Both Courts in India found that there had been a complete 
separation between the brothers, with a partition of the property 
the subject of the grants, and that consequently there was no 
right of survivorship in the plaintiff (appellant). 

Upon the second ground of the claim the Subordinate Judge 
held that there was a valid custom in the junior branches of the 
raj family excluding widows from the succession to babuana and 
sohag properties, and that the partition did rftt affect the 
appellant's right to succeed under the family custom since it over- 
rode the ordinary rule of succession. He accordingly made a 
decree in favour of the plaintiff for the properties claimed with 
certain exceptions not material to this report. 

Cross-appeals to the High Court were filed; that Court 
(Sharfuddin and Richardson JJ.) held that the present appellant 
had failed to establish a kulachar affecting the properties in 
suit and entitling him to succeed thereto to the exclusion of the 
respondent, and accordingly dismissed the suit. 

Sir Erie Richards, K.C., and Dunne, for the appellant. The 
evidence established that under the kulachar on the death 
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withoat male issue of a male descendant of a grantee of babuana J. c. 
property hiB rights do not pass to his widow but to his nearest 1914 
agnate among the male descendants in the male line of the ekradesh- 
grantee, and that the same rule applies to sohag grants. The 
partition between the brothers did not affect the character of r. 
their holding. Moreover, if the judgment in Durgadut Singh v. 
Maharaja Sir Rameshwar Singh (1) stands there could be no 
partition of the babuana property. [Baboo Ounesh Dutt Singh 
v. Maharaja Moheshur Singh (2), Laliteswar Singh v. Bliabeswar 
Singh (8), and the Indian Evidence Act (I. of 1872), s. 13, were 
also referred to.] 

Be Oruyther, K.C., and Kenworthy Brown, for the respondent. 
Although, as held in Baboo Gunesh Dutt Singh v. Maharaja 
Moheshur Singh (2), the raj itself is impartible, the babuana and 
sohag grants are held by the grantees as their absolute estate 
according to the ordinary Hindu law subject only to reversion 
upon failure of male heirs ; they are heritable and alienable : 
Laliteswar Singh v. Bhabeswar Singh (8) ; Durgadut Singh v. 
Maharaja Sir Rameshwar Singh. (1) The last-named case did 
not decide that the babuana grants are not partible ; for the 
purpose of the argument before the Board it was conceded by 
counsel that they were impartible, that not being material to 
the case. In the High Court in that case (4) it was not suggested 
that the property was impartible, nor is it so alleged by the 
pleadings in this case. [Ram Chandra Marwari v. Mudeshwar 
Singh (5) was also referred to.] The evidence adduced did not 
establish the custom contended for even if there had been no 
partition. Whether the property descended according to the 
ordinary law or under the custom alleged, the partition made 
the share of each brother subject to the ordinary law, as if there 
had been an alienation. No instance was given of a widow being 
excluded after a partition had taken place. The words "putra 
poutradik " in the sanads implied that an absolute heritable estate 
was granted : Ram Lai Mookerjee v. Secretary of State for India 
in Council. (6) The Subordinate Judge improperly admitted in 

(1) L. E. 36 Ind. Ap. 176. (4) (1905) I. L. B. 32 Calc. 683. 

(2) (1855) 6 Moo. Ind. Ap. 164. (5) (1906) I. L. E. 33 Calc. 1158. 

(3) (1908) L L. E. 35 Calc. 823. (6) L. E. 8 Ind. Ap. 46, at p. 61. 
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J. c. evidence under the Indian Evidence Act, 1872, s. 82, sub-s. 4, 

1914 a statement of a deceased person as to the custom, although that 

kkradesh- statement had not been made before the controversy had arisen : 

siNtJH Garurudhicaja Parshad Singh v. Sarapandhwaja Parshad 

v. Singh (1) ; Ram Nundun Sinqh v. Maharani Janki Koer. (2) 
Jan es h - 1 

Sir Erie Richards, K.C., in reply. It was not necessary for 

the appellant to give evidence of specific instances of the 

application of the custom ; it was sufficient for him to prove 

that a general custom existed: Mohesh Chunder Dhal v. 

Sairnghan Dhal. (3) There was, however, evidence of three 

instances in which babuana property had passed to the exclusion 

of women under circumstances in which they would have inherited 

according to the ordinary rules of Hindu law. 

1914 The judgment of their Lordships was delivered by 

July 22. Sir John Edge. The suit in which this appeal to His 
Majesty in Council has arisen was brought on December 20, 
1906, in the Court of the Subordinate Judge of Bhagalpur, by 
Babu Ekradeshwar Singh, who is the appellant here, against 
Musammat Janeshwari Bahuasin, who is the widow of the 
plaintiffs younger brother Babu Janeshwar Singh. The plaintiff 
and his brother were sons of Netreshwar Singh, who was a 
younger son of Maharaja Budar Singh of Durbhanga. 

The plaintiff claimed a declaration that he was entitled to the 
properties in suit which were owned by and in the possession of 
his deceased brother, a decree for possession of those properties, 
for mesne profits, and other relief. The property claimed con- 
sisted of the share which the plaintiff's brother had obtained on 
a partition between them of immovable property which had been 
granted by a babuana grant to their father, of immovable pro- 
perty which had been granted by a sohag grant to their mother, 
of immovable property alleged to be accretions to the babuana 
property, and of accumulations. The plaintiff's claim was based 
on an alleged custom in the family of the Durbhanga raj by 
which widows and other females were excluded from all rights 
to the possession of lands held under babuana grants or sohag 

(1) (1900) L. R. 27 Ind. Ap. 238. (2) (1902) L. R. 29 Ind. Ap. 178. 

(3) (1901) L. R. 29 Ind. Ap. 62. 
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grants. It was alleged by*the plaintiff that the properties which J. C. 
had been purchased by his father and by his brother had been 1914 
purchased with profits which had been derived from the babuana ekradesh- 
property and were to be treated as accretions to that property. 
The defendant, who was in possession, denied the existence of any jAN ^ gH 
such custom and by her written statement put the plaintiff to wari 
proof of his title to possession. Ba huab in. 

The Durbhanga raj is an ancient and impartible raj, and by 
the kulachar, or family custom, the right of succession to the 
gaddi and to the properties of the raj reasat descends according 
to the rule of lineal primogeniture. The younger sons of a 
Maharaja of Durbhanga are styled babus, and by the kulachar 
each younger son is entitled, by way of a babuana grant, to a 
portion of the raj reasat for the maintenance of himself and his 
male descendants in the male line, and the wife of a younger 
son of a Maharaja of Durbhanga gets, by way of a sohag grant, 
the usufruct of a portion of the raj reasat for the maintenance 
of herself and her male descendants in the male line. In each 
case the property, village or villages, granted continues to form 
part of the raj reasat, from which it is never separated ; it is 
entered in the Government revenue registers under the name of 
the Maharaja for the time being of Durbhanga as the proprietor, 
and the property so granted reverts to the Maharaja for the time 
being of Durbhanga on the failure of male descendants in the 
male line of the grantee. Babuana grants and sohag grants 
differ essentially in their nature from absolute grants, and are 
subject to the kulachar under which they are authorized and in 
accordance with which* they are made. The family of the 
Durbhanga raj are Hindus, and, except in so far as customs of 
the family and its branches exist and apply, the members of the 
family are governed by the Mithila school of Hindu law, which, 
so far as it applies to this case, may be taken as following the 
Mitakshara of the Benares school. 

Maharaja Rudar Singh of Durbhanga, by a babuana grant, 
granted to his son Babu Netreshwar Singh, by way of main- 
tenance as babuana, the dehat milkiat appertaining to pargana 
Nisankhpur Kusha, together with dasturat malikana. That 
grant has not been put in evidence in this suit, but the fact that 
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J. c. the grant was made is proved by a sanad dated 7th Phagun Badi 
19H 1257, which was granted by Maharaja Rudar Singh to his eldest 
Ekradesh- son Maheshwar Singh. That sanad was registered in the 
s7ngh registry of Mozuffarpur on February 18, 1850. The sanad 
r - shews that babuana grants had also been made by Maharaja 

J AN BUI" 

wari Rudar Singh to two other of his younger sons, and contains the 
Bahuasin. { 0 u ow j n g directions :— " The said Maharaj Kumar babus shall 
continue in possession of the said parganas,and the Government 
revenue, which shall be due on account thereof, will be paid by 
them to you, and you will pay the same to the Government along 
with the Government revenue of the raj. The said babus shall 
live in a style befitting the position of babus, and you shall 
treat them according to your sense of propriety as a Raja, and in 
a manner befitting their position as babus." 

On the death of Maharaja Rudar Singh his eldest son 
Maheshwar Singh succeeded to the gaddi and the raj reasat, and 
became Maharaja of Durbhanga. Maharaja Maheshwar Singh 
by a sanad, dated 6th Aghan Sudi 1259 Fasli (a.d. 1852), granted 
to Bahuasin Sohagin mauza Madhapur as a sohag gift. As 
translated in this record the sanad contains the following clause : 
" You and your sons and grandsons, &c., shall cultivate or get 
cultivated the mauza aforesaid, and enjoy the usufruct thereof 
yourself." Bahuasin Sohagin was the wife of Babu Nitreshwar 
Singh and the mother of the plaintiff and of his late brother. 
She is referred to in the record as Musammat Netrobati 
Bahuasin. 

The plaintiff's mother died in 1879. His father died in 1883, 
when the plaintiff and his brother were minors. Until the 
separation of the brothers and a partition between them, the 
effect of which will later be considered, the plaintiff and his 
brother were coparceners in the babuana property, which, 
according to Hindu law, was in their joint possession ancestral 
property, subject, however, to such family custom as applied to 
it. Similarly, the sohag property was ancestral property, in 
which, at the time of the separation and partition, the plaintiff 
and his brother were coparceners. The plaintiff came of age in 
1888, and was put in possession of the babuana property and the 
sohag property as manager for the family, consisting of himself 
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and his brother. The younger brother came of age in 1896. J.c. 
Soon after the younger brother came of age disputes arose 1914 
between the brothers, they separated, and each brought a suit ekradesh- 
against the other to obtain partition of the property in which 
they were coparceners. Decrees for partition were made, and in 
1900 the property was partitioned between the brothers. 

The younger brother died without issue on April 18, 1906, 
leaving surviving him his wife, who is the defendant to this suit. 
On her husband's death she took possession of the property 
which he held at the time of his death. Her right to the 
possession of that properly is disputed in this suit on the ground 
that by a family custom she as a widow, although entitled to 
money maintenance, was excluded from any right to the 
possession of that property. 

The kulachar or family custom under which the plaintiff 
claimed is thus described by him in his plaint :— 

" 1. That the family to which the plaintiff and the defendant's 
husband belong has held from time immemorial the properties 
known as raj reasat of Durbhanga, and constituting an impartible 
raj, and is governed by the kulachar or family custom in the 
matter of succession and inheritance as hereinafter mentioned. 

" 2. That by such kulachar and family custom, females, either 
widows or daughters and heirs in the female line, are altogether 
excluded from succession. 

" 8. That so far as the said raj reasat is concerned, the same 
descends according to the rule of lineal primogeniture on the 
eldest son of the last holder, the other sons obtaining portions 
of the raj for maintenance and support by way of babuana 
grants. 

" 4. That in the event of the last holder of the said raj dying 
without male issue, natural or adopted, his younger brother, or, 
in the absence of brother, his nearest agnate, according to the 
rule of lineal primogeniture, succeeds to the said raj to the 
exclusion of widows and other females. 

"5. That the incidents of the said babuana properties are, 
that the name of the Maharaja Bahadur of Durbhanga for the 
time being stands recorded in the Government register as the 
proprietor of the mauzas comprised in the said properties, and it 



Digitized by Google 



282 



INDIAN APPEALS. 



[L. R. 



WAR 

Singh 
v. 

Janesh- 
wabi 

BAHUA8IN 



J. c. remains a part and parcel of the said raj, and the babus holding 
1914 the said properties pay the Government revenue and other public 
Ekbadksh- demands payable in respect of the said mauza to the said 
Maharaja, who pays the same to Government ; and that the said 
babus and their male heirs in the male line remain in possession 
and enjoyment of the said mauzas ; and that on the extinction of 
the heirs male of the grantees in the male line the said mauzas, 
together with all acquisitions, movable and immovable, made 
from the income thereof, revert to the said raj. 

" 6. That by virtue of the kulachar aforesaid and the incidents 
of the said babuana grants, on the death of any male descendant 
in the male line of any babu or younger scion of the said raj 
family to whom a babuana grant as aforesaid has been made, 
without male issue, natural or adopted, his nearest agnate among 
the other male descendants in the male line of the said grantee 
succeeds to his share in the said babuana grant together with all 
accretions thereto as aforesaid. 

" 7. That in accordance with the custom of the family of raj 
Durbhanga usufructs of some village or villages out of the raj 
properties are granted to females of the family on the occasion of 
their marriages or other ceremonies. The rule of succession and 
other incidents connected therewith are the same as that of 
babuana ; the villages granted to them descend to males of their 
body in unbroken male line ; and on the extinction of male issue 
the said village or villages revert to the raj." 

The plaintiff put forward the following as an explanation of 
the separation and partition between him and his brother : — 

" 16. That after the husband of the defendant attained 
majority, and in consequence of disagreement between him and 
the plaintiff, they separated and divided amongst themselves the 
major portion of the aforesaid properties and sohag property 
merely for the sake of convenience and undisturbed enjoyment 
of usufruct without prejudice to their coparcenary rights as 
junior members of the raj Durbhanga family ; but they being 
of junior branch of the Durbhanga raj family, their status as 
coparceners in the Durbhanga raj family did not come to an 
end, nor did such partition in any way affect or alter the nature 
and incident of their tenure of the said grant. 
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" 17. That the husband of the defendant died on the 18th j. c. 
April, 1906, without any issue, and leaving plaintiff his full 19H 
brother, and the defendant his widow. ekradesh- 

" 18. That according to the kulachar or family custom referred gJJJL 
to above obtaining in the Durbhanga raj family, including the 

JANE8H- 

junior branches thereof, the defendant has no right or title to the wari 
estate left by her husband ; and the plaintiff as the surviving 
male heir in the family of the grantee Maharaj Kumar Babu 
Nitreshwar Singh and also as a coparcener in the Durbhanga 
raj family, is entitled to succeed to and to the possession of the 
estate left by the husband of the defendant, representing his 
share of the said grant and accretions thereto ; and that the 
defendant is only entitled to suitable maintenance out of the 
same ; and that she is not entitled to succeed to and possess 
the said estates, properties and effects as is falsely pretended by 
her." 

It may be observed that a separation between members of a 
joint Hindu family followed by a partition between them of the 
ancestral property which would not put an end to their copar- 
cenary rights in the property is unknown to the law. As the 
plaintiff was a party to the suits in which the decrees under 
which the partition was effected were made he is not in a position 
to deny as against his brother's widow that partition did in fact 
take place. He may, however, have intended by his plaint to 
represent that the partition between him and his brother had not 
the ordinary legal effect of a partition between coparceners, and 
that the custom of the Durbhanga raj family which would exclude 
widows from the succession when the members of a branch 
remained joint would equally apply to exclude the widow of a 
separated member of a branch. 

The Subordinate Judge found, as the fact was, that there 
had been complete separation between the brothers in food, 
worship, and estate, and consequently that at the time of the 
death of the younger brother in 1906 the plaintiff had no copar- 
cenary interest in any of the property in suit. The correctness of 
that finding has not been questioned in this appeal. The Sub- 
ordinate Judge also found that there is a valid custom in the junior 
branches of the family of the Durbhanga raj, including the 
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j. o. family to which the parties to the suit belong, that widows do not 
1914 inherit babuana properties, and that the succession and inheri- 
Ekradesh- t» ance m to 6 case of sohag grants are governed by the custom 
war which governs the succession and inheritance in the case of 

blNOH 

«. babuana grants, and he held that, notwithstanding that there 
Janksh- 

waki had been complete separation between the brothers, the custom 
Ba huas ik. applied jj e g ave i\ m plaintiff a decree for possession of some 
of the immovable properties which the plaintiff claimed, for 
certain movable property, and for mesne profits. From that 
decree the defendant, the respondent here, appealed to the High 
Court of Judicature at Fort William in Bengal. The learned 
judges before whom the appeal came found that although the 
subjects of babuana and sohag grants would on the failure of 
male heirs in the male line of the grantee revert to the Maharaja 
of Durbhanga for the time being, the plaintiff had failed to prove 
any custom by which the widow of a childless and separated 
babu was not entitled during the continuance of babuana or 
sohag grant to hold for a Hindu widow's interest the property 
which her separated husband had held under a babuana or sohag 
grant, and, consequently, applying the rules of the ordinary 
Hindu law, those learned judges decided that the plaintiff had 
failed to prove as against the defendant that he was entitled to 
the possession of any of the property in suit, and by their decree 
set aside the decree of the Subordinate Judge and dismissed the 
suit. From that decree this appeal to His Majesty in Council 
has been brought. 

Some statements deposed to by witnesses who were called, and 
some of the documents which were put in, were not admissible as 
evidence in this suit. It seems to have been overlooked at one 
period of the suit that evidence, oral or documentary, as to state- 
ments of a deceased person as to the custom in a family is not 
admissible if it appears that such statements were made after a 
controversy as to the custom had arisen. There is, however, 
abundant evidence to prove what was the custom in this family 
of the Durbhanga raj which applied to babuana grants and 
sohag grants and to accretions to babuana immovable property. 

Their Lordships are of opinion that the Subordinate Judge 
arrived at a correct conclusion on the evidence that the custom 
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governing the succession to and the inheritance of Bohag property J. C. 
is the same as the custom governing the succession to and the 1914 
inheritance of babuana property. In the High Court Richard- ekbadesh- 
son J. held that eohag property is similar in its nature and g^JJ H 
incidents to babuana property and is governed by similar con- Jan ^ h 
siderations, and Sharf uddin J. did not dissent from that view. wari " 
Their Lordships find that, except that a babuana grant is made Bahpa8I »- 
to a male while a sohag grant is made to a female, there is no 
difference so far as the right to succession to the property is 
concerned between a babuana grant and its incidents and a sohag 
grant and its incidents. In the one case the grant is made for 
the benefit of the grantee and his male descendants in the male 
line, in the other case the grant is for the benefit of the grantee 
and her male descendants in the male line ; in each case, 
females, widows and daughters and the descendants of daughters, 
are by the custom applying to such grants excluded from the 
succession, and on the failure of such male descendants in the 
male line the property granted reverts to the Maharaja of Dur- 
bhanga for the time being. The general evidence as to custom 
upon which their Lordships have found that widows are excluded 
from the succession to babuana and sohag properties includes 
and is strongly supported by instances in this family of Dur- 
bhanga of widows, who would otherwise have been entitled 
to a Hindu widow's interest, having been excluded from, 
or not having claimed, possession on the death of their 
husbands. 

In some of the babuana sanads which are in evidence in this 
suit the words which have been regarded in the Court below as 
words of limitation are in the vernacular " auras putra poutradik. 
As to those sanads Sharf uddin J. in his judgment in this case said 
" From the copies of sanads exhibited it is clear that female 
children and daughters' sons were excluded from the inheritance 
of the babuana properties. The expressions used in the sanads 
are auras putra poutradik, which means sons born of the loins. 
I take it to mean that so long as there is one descendant of 
this description, the properties granted are not to revert to 
the raj." 

That construction is consistent with the evidence as to those 
Vol. XLI. X 



Digitized by Google 



286 



INDIAN AFPEALS. 



[L. B. 



J. o. babuana grants to which their Lordships attach importance, and 

1914 their Lordships are unable to regard them as words of general 

ekradebh- inheritance which would include female as well as male heirs. 

Singh * n tn * 8 connec t i ion the attention of their Lordships has been 

Janes drawn to fcne judgment of this Board in Ram Lai Mookeijee v. 

wari Secretary of State for India in Council (1), in which it was held 

Bahuasin. thafc in B enga i i n a gif t fco a man tne vernacu i ar WO rds " putra 

poutradi krame " would be read as words of general inheritance, 
and would include female as well as male heirs where by law the 
estate would descend to such heirs. Babuana grants could not be 
made under the ordinary Hindu law, but they are authorized by 
the custom which excludes females from the succession. Their 
Lordships must regard the words " auras putra poutradik " as 
used in these sanads as words of limitation consistent with the 
custom, and not as words of general inheritance. 

Their Lordships having found that under the custom which 
applies to the branches of this family widows are excluded from 
all rights to succeed to babuana property or to sohag property, 
it is necessary to consider whether that custom, which has been 
proved to apply where the members of the branch remain joint, 
can, without evidence that it has been applied where the members 
of a branch have separated in food, worship, and estate, be held 
to exclude the widow of a childless and separated member from 
a Hindu widow's interest in the babuana and sohag properties 
which had been held by her husband as his separate property. 
In this case it is clear that until the brothers separated the 
babuana and sohag properties were held by them, subject to the 
terms of the grants and the custom, as joint ancestral property 
in which their rights were those of coparceners. 

The right under the Mitakshara of coparceners in Hindu 
ancestral property to have the joint property partitioned is now 
unquestionable unless the property is held under a grant, or is 
subject to a custom, which expressly or impliedly prohibited any 
partition of the property which would have the effect of defeating 
the object of the grant or the custom. It has been contended 
that there can be no partition of babuana or of sohag property in 
this family of Durbhanga, and that to allow that babuana and 

(1) L. E. 8 Ind. Ap. 46. 
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sohag property could be partitioned would be to frustrate the J. c. 
very object with which babuana grants and sohag grants have 1914 
been made and the very object with which the custom in the ekbadesh- 
family of the Durbhanga raj authorized the making of such g ^ A G B H 
grants by the Maharaja for the time being of Durbhanga, that r. 
object being to provide by a grant of lands suitable maintenance, wabi 
having regard to the position of the family, for the grantee, and BAHUA8iy - 
his or her male descendants in the male line, and to relieve the 
Maharaja of Durbhanga from the possibility of having from time 
to time to provide for such descendants maintenance by gifts of 
money. 

In support of the contention that there can be no partition of 
babuana property reference has been made to the judgment of 
this Board in Durgadut Singh v. Maharaja Sir Rameshwar 
Singh. (1) That case related to a babuana grant in this family of 
Durbhanga. Their Lordships in that case stated that those who 
for the time being are entitled to be maintained out of babuana 
property "cannot have it divided -amongst them by proceedings 
in the nature of partition." The statement referred to, although 
doubtless correct, cannot be regarded as an authority binding in 
this appeal, as it was made upon a concession as to facts which 
were not proved, and which certainly would not be proved by the 
evidence in this suit. The concession which was made by counsel 
in that case was that lands which had been granted to Kirkat 
Singh by a babuana grant descended to the eldest male heir of 
the grantee to be held, or managed, by the person to whom they 
descended for the maintenance of the family. The evidence in 
this suit proves that babuana and sohag lands descend in the 
family of Durbhanga, not to one male heir only, but to all 
the existing male heirs in the male line of the grantee as 
coparceners. 

Apart from the general evidence that females are excluded 
from the succession to babuana and sohag properties there is 
little evidence, and that apparently merely evidence of opinion, 
that the rule as to the exclusion of females from a succession 
applies where there has been a partition. It is probable that 
there have been few instances in this family of Durbhanga of 

(1) L. R 36 Ind. Ap. 176. 

X 2 
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J. c. a separation in food, worship, and estate in which this question 
19H as to the right of a female to succeed to babuana or sohag 
EkbIdesh- property could have arisen. It is doubtful that with the exception 

sTnoh of tne P re8ent case and tne case of Musammat Ghanlata, who 
was the widow of Babu Ghansham Singh, there has been any 

«J AX ICS II- 

wabi case in which a separated and sonless member of a branch of 
Bahuasin. pu^hanga family had a wife who survived him. 

Musammat Ghanlata's case occurred in a branch which 
descended from Maharaja Madho Singh, from whom the present 
Maharaja of Durbhanga descended through Maharaja Budar 
Singh, who made the babuana grant in this case. Kamput Singh, 
who was a younger son of Maharaja Madho Singh, had a babuana 
grant ; he had six sons, one of whom was Dharamput. Dharamput 
had by his wife Dharamlata a son Ghansham Singh, who had by 
his wife Musammat Ghanlata two daughters but no son. Ghan- 
sham's daughters married and had male issue. Ghansham 
Singh separated from his uncles and cousins and obtained 
possession of his father's sixth share of the babuana property 
of that branch. On Ghansham Singh's death his widow 
Musammat Ghanlata entered into possession of his one-sixth 
share of the babuana property as hers by right of inheritance, 
and in the presence and with the knowledge of the agnates of her 
deceased husband she was registered as the proprietor of that 
one-sixth share, and held possession of it for sixteen years until 
she died. A few days before she died Musammat Ghanlata 
executed an ekrarnama in which she stated that by custom she 
had no title to the share, and alleged that she had been permitted 
to hold possession of it merely by way of maintenance. It is 
obvious that she executed the ekrarnama as a compromise to 
secure, if possible, 400 bighas of the lands for her grandsons, 
who were sons of her daughters. No explanation satisfactory 
to their Lordships of the reason why Musammat Ghanlata was 
allowed to take and to hold possession of her late husband's one- 
sixth share, and why the custom was not enforced in her case, 
has been forthcoming. It is possible that, owing to the novelty 
of the position, the parties who were concerned were in some 
doubt as to their rights under the custom. However that may 
have been, their LordBhips are of opinion that a well-established 
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custom in the family cannot be defeated by the fact that in one J. c. 

case the custom was not enforced. The subsequent history of ion 

Ghansham's one-sixth share, so far as it is known to their Lord- ekradbsh- 

ships, is inexplicable. Singh 

Their Lordships hold that the custom in this family of the * 

* . • Janbsh- 

Durbhanga raj by which females are excluded from the sue- wari 
cession to babuana property and to sohag property applies in this Ba hpA9 IX - 
case notwithstanding the separation and the partition which was 
effected by the plaintiff and his late brother, and consequently 
that on the death of his brother the plaintiff became entitled to 
the possession and enjoyment of the babuana property and of 
the sohag property which his brother held at the time of his 
death. Their Lordships agree with the Subordinate Judge, for 
the reasons stated by him, that the immovable properties which 
were acquired from the income and profits of the babuana 
properties are to be considered as accretions to the babuana pro- 
perties, and they hold that the plaintiff became, on his brother's 
death, entitled to the possession and enjoyment of those immov- 
able properties. Their Lordships are not satisfied that the 
plaintiff proved a title to the possession of any of the movable 
property or accumulations which he claimed. The defendant 
was and is entitled to money maintenance, and as no substantial 
offer of adequate maintenance was made, their Lordships consider 
that the claim for mesne profits should be disallowed. 

Their Lordships will humbly advise His Majesty that the decree 
of the High Court should be set aside ; that the appellant should 
have a decree for the possession of the immovable properties in 
suit excepting Nos. 15, 19, and 21 of schedule 8, and No. 10 of 
schedule 4 (A), and that in other respects the decree of the 
Subordinate Judge should be varied by dismissing the suit ; that 
it be declared that the respondent is entitled to be paid monthly 
during her life, unless the property reverts in the meanwhile to 
the Maharaja of Durbhanga for the time being, future main- 
tenance at the rate of Ks.15,000 per annum, such maintenance 
to be a charge upon the immovable properties which the appel- 
lant will recover by the order in this appeal ; and that no costs 
be allowed to either side in the High Court or in the Court of the 
Subordinate Judge, 
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J. c. Their Lordships consider that if the appellant and his brother 

1914 had not effected a partition this litigation might have been 

Bkradesh- avoided. No costs of this appeal will be allowed to either side. 

WAR 

Singh 

r. Solicitors for appellant : W. W. Box dc Co. 

wabi Solicitors for respondent : T. L. Wilson dt Co. 
Bahuasin. 



J. C* RAMCHANDRA MARTAND WAIKAR and 

_ \ Appellants; 

1914 Others ) 

March 16, 18, AND 

jun!U VINAYAK VENKATESH KOTHEKAR and ) Respondents 
Another ) 

ON APPEAL FROM THE JUDICIAL COMMISSIONER, 
CENTRAL PROVINCES. 

Hindu Law — Mitakshara — Inheritance — Bandhtis — Limit of Heritable 

Bandhus— Bhinna-gotra Sapindas. 

The word " bandhu " has in the system of the Mitakshara a distinct 
and technical meaning and signifies the bhinna-gotra sapindas. 

The sapinda-relationship, upon which the heritable right of collaterals 
is founded, ceases in the case of bhinna-gotra sapindas with the fifth 
degree from the common ancestor; further, in order to entitle a 
bandhu to inherit he must be so related to the deceased person that they 
are mutually sapindas of one another. 

The right of inheritance, consequently, does not extend to a deceased 
person's paternal grandfather's son's son's daughter's daughter's sons, 
since they are bhinna-gotras beyond the fifth degree and the element 
of mutuality of sapindaship is wanting. 

Appeal from a judgment and decree of the Court of the Judicial 
Commissioner (March 23, 1910) affirming a judgment and decree 
of the District Court of Balaghat (February 26, 1907). 

The suit was instituted by the appellants, three brothers, to 
recover possession of immovable property which they claimed as 
reversionary heirs, according to the Mitakshara law, of one 
Lakshman Kao. As appears from the pedigree set out in the 

• Present : Lord Moulton, Lord Parker of Waddington, Sir John 
Edge, and Mr. Ameer All 
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Vekkatesh 

KOTHKKAU. 



judgment of their Lordships, the appellants, claiming through J. c. 
their mother Rangoobai, were sixth in descent (counting in the 1914 
usual way, namely, including both first and last as a degree) from 
Timaji Pant, the grandfather of Lakshman Rao. The respon 
dents (defendants) were the husband of Lakshman Rao's deceased waikar 
daughter and their son. vinayak 

It was admitted in the present appeal, though it had been 
otherwise contended by the respondents in India, that the family 
of Timaji Pant was governed by the Mitakshara law. The sole 
question for determination accordingly became whether or not 
the appellants were within the limits of heritable bandhus recog- 
nized by that law. 

The learned District Judge upon this question held that the 
appellants, claiming through their mother and being sixth in 
descent from the common ancestor Timaji Pant, were outside the 
limits of heritable bandhus recognized by the Mitakshara law 
and had no claim ; he, therefore, dismissed the suit. 

The appellants appealed to the Court of the Judicial Com- 
missioner, which, by its judgment delivered on March 28, 1910, 
affirmed the decision of the District Judge. 

De Gruyther t K.C., and Parikh, for the appellants. The 
appellants are entitled under the Mitakshara, c. II., s. 6, to the 
inheritance claimed. The word " sapinda " in that passage means 
blood relation of whatever degree. The word is first used in the 
Mitakshara in a generic sense for purposes of inheritance, meaning 
simply blood relation. It is also used in a specific and restricted 
sense in three connections, namely, (1.) marriage prohibition, 
(2.) stradh, and (3.) impurity ; these uses of the word, however, are 
exceptions and do not control its general meaning as a blood rela- 
tion. In the text of Manu (c. IX., v. 186, Sir William Jones' trans- 
lation), " to the nearest sapinda the inheritance next belongs," the 
Mitakshara assigns to "sapinda" the meaning blood relation. 
The sapinda relationship under the Mitakshara is based upon 
consanguinity and not upon religious merit : Mitakshara, Achara- 
kanda, c. III. ; G. Sastri's Hindu Law, pp. 52—58 ; Sarvadhikari's 
Hindu Law of Inheritance, ed. 1882, p. 605 ; Bannerjee's Hindu 
Law of Marriage, ed. 1879, p. 60; West and Biihler's Hindu 
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J. C. Law, vol. i., p. 120; and Umaid Bahadur v. Udoi Chand.(l) 
19H The rules of inheritance under the Mitakshara are not based upon 
ram- the right to offer funeral oblations as is the case under the Daya- 
maktakd bha S a : Ma y n e'8 Hindu Law, 7th ed., p. 7 and p. 678. Colebrooke's 
waikab translation of Mitakshara, c. II., s. 5, which connects sapinda with 
Vinayak funeral oblations, is incorrect : Lallubhai Bapubhai v. Mankuvar- 
Kothekar. bhai. (2) In Mitakshara, c. II., ss. 5 and 6, " sapinda " is used 
in a restricted sense with regard to funeral oblations and in 
reference to the gotra only. Even within the gotra the right of 
inheritance is not limited to sapiudaship in the narrow funeral 
oblation sense: Gridhari Lall Roy v. Bengal Government. (3) 
[Reference was also made to Yajnavalkya, c. L (52.) and (58.) 
and c. II. (57.) to (61.); Mandlik, pp. 345 and 891 ; Vyavastha 
Chandrika, p. 193 ; and Sastri's Viramitrodaya, pp. 156 and 
199.] Both Courts below, relying on Umaid Bahadur v. Udoi 
Chand (4) and Babu Lai v. Nanku Ram (5), held that the limita- 
tion in the case of marriage applied to inheritance. But different 
authorities give different degrees of prohibition in the case of 
marriage and they are in many instances affected by local usage 
and caste custom : Mayne's Hindu Law, 7th ed., p. 108 ; Mand- 
lik, pp. 410—416 and 425 ; Sastri's Hindu Law, pp. 70, 93 and 94. 
A rule of inheritance, however, must be fixed and invariable. 
Further the prohibitions as to marriage are in their nature 
inapplicable to inheritance, and if applied to inheritance they 
lead to absurd results. For instance in the present case they 
would not exclude the appellants' sons even though the appel- 
lants themselves be excluded. Also, relying upon the two last 
cited cases, both Courts held that there must be mutuality of 
sapindaship between a claimant and the propositus, but the 
only authority upon which this rule of mutuality was founded 
is Sarvadhikari's Hindu Law of Inheritance, p. 569, where 
Visvesvara Bhatta and Ballam Bhatta are cited. These two com- 
mentators upon the Mitakshara cannot override its doctrines, 
and moreover their works are not authorities in the Benares 

(1) (1880) I. L. E. 6 Calc. 119, at p. 431. 

p. 124. (3) (1868) 12 Moo. Ind. Ap. 448. 

(2) (1876) I. L. E. 2 Bomb. 388, at (4) I. L. B. 6 Calc. 119. 

(5) (1894) I. L. E. 22 Calc. 339. 
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school, to which the parties belong : West and Buhler, p. 17 ; J. C. 
Morley's Digest, vol. i., int., pp. 201, 205, 221. 19U 

If, however, it be held that according to the Mitakshara r 7m- 
bandhu relationship is limited, the question arises, what is the jJJJJJJJro 
limit ? If there is any limit it is seven degrees whether the Waikab 
claim is through the father or the mother. The Mitakshara in VlNAYAK 
c. II., s. 5 (6.), lays down a limitation of seven degrees in kothkkab 

the sapinda relationship in the same gotra, but lays down no 

limit in a different gotra. If any limitation is to be imposed 
in the latter case it should be that specifically laid down in the 
former, and not five degrees : Mussamat Umrootv. Kalyandas (1) ; 
G. Sastri's Hindu Law, p. 74 ; and West and Buhler, p. 489. The 
decision in Umaid Bahadur v. Udoi Chand (2) is not an authority 
for the application of prohibited degrees, as the position of F in 
the table given in the judgment was not for decision. In 
Babu Lai v. Nanku Ram (8) the question of degrees never arose. 
[Parot Bapalal Sevakram v. Mehta Harilal Surajram{4) and 
Venkatagiri v. Chandru(5) were also referred to.] 

Lowndes, for the respondents. The contention of the appellants 
in both Courts in India was that bandhu relationship through 
the mother extended to seven degrees. The argument that there 
was no limit was not raised there, nor apparently has it been 
put forward in any reported case. It is based on a fallacy. 
The Achara-kanda says that all sapindas are blood connections, 
and from this it is attempted to deduce that all blood connections 
are sapindas. Chapter II. of the Mitakshara, which deals with 
inheritance in ss. 5 and 6, draws a clear distinction between 
sapindas and samanodakas, shewing that the former are a 
limited class. In s. 5 (5.) and (6.) cf that chapter gotraja 
sapindas are limited to seven degrees ; in s. 5 (8.), where 
bandhus are explained as bhinna-gotra sapindas, the word 
"sapinda" must be at least equally limited. Colebrooke's 
translation of s. 5 (5.) leaves the words " a saptamat " in 
the Sanskrit original untranslated (see Jolly's Tagore Lectures 
1885, pp. 209, 210). The true limit in the case of relationship 

(1) (1820) 1 Borr. R. 284, at p. 314. (3) I. L. E. 22 Calc. 339. 

(2) I. L. E. 6 Calc. 119. (4) (1894) I. L. B. 19 Bomb. 631. 

(5) (1S99) I. L. R. 23 Madr. 123. 
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J. c through the mother is five degrees. It is settled law that the 

1914 meaning of sapinda-relationship in matters of inheritance under 

iiam- tne Mitakshara law is to be found in the Achara-kanda, which 

Martaxd 8ay8 tnafc 18 k asea * u P on Dlooa * connection. The same passage 

Waikab of the Achara-kanda, which is dealing with the prohibited 



Vinayak degrees of marriage, lays down that sapinda relationship ceases 
in the case of relationship through the father after seven degrees, 
and through the mother after five degrees. This limitation may be 
arbitrary, but it has comedown from ancient times : Manu III., 5 ; 
Gautama IV., 2 to 5 ; Apastamba II., 11, 15, 16 ; Vasistha VIII., 
1 and 2. The limit of seven degrees in the gotra is specifically 
applied to inheritance by the Mitakshara, c. II., s. 5 ; the 
limitation of five degrees through the mother is equally applic- 
able. Modern commentators of weight have all assumed that 
the limitation of five degrees through the mother applies to 
inheritance : Mayne's Hindu Law, 7th ed.,'pp. 690—692, 786, 787 ; 
West and Buhler, 3rd ed., pp. 121,488, 489; Jolly's Tagore 
Lectures, 1885, p. 214, n. The respondents' contention is also 
supported by the decisions in Ijallubhai Bapubhai v. Manku- 
varbai (1) ; Umaid Bahadur v. Udoi Chand (2) ; Babu Lai v. 
Nanku Ram (3) ; Bhyah Ram Smgh v. Bhyah Uger Singh. (4) 
[Dattaka Mimansa VI. (10.) was also referred to.] Against this 
weight of authority there is only a suggestion put forward in 
Sastri's Hindu Law, the writer of which is living and could 
have been called at the trial, but was not. It is said that the 
rule leads to an absurdity since in the present case the appel- 
lants' sons claiming through their father would be within 
the limit while the appellants themselves are not. The rule, 
however, undoubtedly applies to the prohibition of marriages 
where the same results follow. 

In the time of Manu and prior thereto bandhus were not 
recognized as heirs at all : Apastamba XIV., 1 to 5 ; Gautama 
XXVIII., 21 ; Vasistha XVII., 79 and 81 ; nor did they perform 
funeral ceremonies : Manu III., 215, 216. Yajnavalkya, 500 years 
later than Manu, first introduced bandhus as heirs, and he also 

(1) (1876) 1. L. R. 2 Bomb. 388, at (2) I. L. B. 6 Calc. 119. 
p. 426 ; (1880) L. B. 7 Ind. Ap. 212. (3) I. L. B. 22 Calc. 339. 

(4) (1870) IS Moo. Ind. Ap. 373. 



Vkkkatesh 
kothbkar. 
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first mentions the offering of a cake to maternal ancestors. The J. c. 
two rights grew concurrently and were subject to the same 19U 
limits. It is clear that the pinda was only offered to Ju M . 
the three ascendants of the mother, making five degrees. SKJSSro 
Although by Mitakshara times inheritance had come to depend Waikab 
upon blood connection the right to offer the funeral cake vikayak 
influenced the right of inheritance. This appears from the kothekab. 
retention of the terms sapinda and samanodaka : Mitak- 
shara, c. II., s. 2 (6.). The connection is recognized in 
Soorendronath Roy v. Mussamat Heeramonte Burmoneah (1), 
Avirita Kumari Debi v. Lakhinarayan Chuckerbutty (2), and in 
Ijillubhai Bapubliai v. Mankuvarbai. (8) It is also recognized 
by Viramitrodaya, ss. 157, 158, the high authority of which is 
referred to in Gridhari Lall Roy v. Bengal Government. (4) It 
has no doubt been held that the members of each class of 
relatives entitled to inherit referred to in Mitakshara, c. II., s. 6, 
are illustrative and not exhaustive, but it has never been suggested 
that the classes mentioned are not exhaustive : Gridhari Lall 
Roy v. Bengal Government (4) ; Muthimcami Mudaliyar v. 
Sunambedu Muthukumarasuami Mudaliyar (5); Amrita Kumari 
Debi v. Lakhinarayan Chuckerbutty (6) ; Mayne's Hindu Law, 
7th ed., p. 688. 

De Gruyther, K.C., replied. 

The judgment of their Lordships was delivered by 1914 

Mr. Ameer All The suit that has given rise to the present June 29. 
appeal was brought by the plaintiffs in the Court of the District 
Judge of Balaghat, in the Central Provinces of India, for 
possession of certain properties which originally belonged to one 
Lakshman Rao, whose next of kin or bandhus they claim to be 
under the law of the Mitakshara. 

Lakshman Rao died in 1851, leaving him surviving his widow 
Jankibai and a daughter Chitkoobai, both since deceased. The 

(1) (1868) 12 Moo. Ind. Ap. 81, at p. 427. 

p. 96. (4) 12 Moo. Ind. Ap. 448, at 

(2) (1868) 2 Beng. L. R. (F. B.) p. 466. 

28, at p. 39. (5) (1896) L. E. 23 Ind. Ap. 83. 

(3) (1876) L L. E. 2 Bomb. 388, at (6) 2 Beng. L. E. (F. B.) 28. 
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J. c. defendant Venkatesh is Chitkoobai's husband. On Lakshman 

19U Rao's death without male issue his inheritance devolved on 

j^TiT. Jankibai. She held possession of the properties in Buit as a 

Mabtand **i nc * u widow until her death in 1888, when Chitkoobai succeeded 

waikab to her father's estate. She died on May 7, 1894, leaving the first 

Vina yak defendant, her husband. The second defendant is a son adopted 

kothekTr. bv him affcer Chitkoobai's decease. 

The present action was not instituted until March, 1906. 

The plaintiffs claim that the inheritance to Lakshman Rao opened 
to them on the death of Chitkoobai, and that they are entitled to 
recover possession of the properties from the defendants who 
have no right of succession to Lakshman Rao's estate. 

The following genealogical table will explain the relative 
position of the parties and the exact nature of the claim : — 

Timaji 

I . 

Badasheo Shooram 
(son) (son) 

I I 
Krishnarao + Radhabai Lakshman Rao + Jankibai 

(son) (son) 



lug. 

r~~ ~~r 



Sakobai Chitkoobai + Defendant 1 

(daughter) (daughter) 

Eangoobai Venkatesh 

(daughter) (adopted son, Defendant 2). 



I i 



Eamchandra Balchandra Krishna 
(son) Plaintiff 1. (son) Plaintiff 2. (son) Plaintiff 3. 

The defendants resisted the claim mainly on two grounds ; 
they alleged, first, that the ancestors of the parties had migrated 
to the Central Provinces from Asirgarh, situated within the 
Mahratta country, where the law in force conferred on the 
daughter succeeding to her father's inheritance an absolute 
estate descendible to her own heirs ; that the family of Timaji 
was still subject to that law, and that accordingly the estate 
which Chitkoobai had acquired passed on her death without 
issue to the first defendant, her husband. In the second place, 
they urged that the plaintiffs had no heritable right or interest 
in Lakshman Rao's estate as they did not come within the 
category of bandhus entitled to succeed to his inheritance. 
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The Courts in India have overruled the first plea, and have J. c. 
held that on settling in the Central Provinces the family of 1914 
Timaji adopted the lex loci and are now governed by the rules of rI^. 
the Mitakshara generally in force there. SSSXro 

But they have given effect to the defendants' second contention ; Waikab 
they have held in substance that the Mitakshara lays down a Vinayak 
well defined limit where the kinship entitling bandhus to 
succession ceases, and that the plaintiffs are beyond that limit. 
They have accordingly dismissed the suit. 

The plaintiffs have appealed to His Majesty in Council, and 
the case has on both sides been argued with considerable ability 
and learning. 

In dealing with the arguments addressed to this Board on 
behalf of the appellants their Lordships cannot help noticing 
one circumstance, namely, that in the Courts below, so far as 
appears from the record, it was not denied that there was a limit 
to the heritable right of bandhus, the only contention being 
whether it was seven degrees from the common ancestor or five 
as urged by the defendants. Before this Board, on the other 
hand, it has been strenuously contended that there is no limit 
to the succession of bandhus. Their Lordships do not wish, 
however, to draw any inference from this change of ground, for 
what they have to determine in this appeal is whether the term 
bandhu is to be construed as the plaintiffs argue in the broadest 
sense, or whether it is subject to any limitation, and in the 
latter case what that limitation is according to the law by which 
the parties are governed. 

In the Hindu law the succession of heirs individually speci 
fied does not present much difficulty ; the controversies and 
divergences amongst Hindu lawyers are chiefly concerned with 
collateral succession. Manu, the ancient sage, whose identity is 
lost in the mist of ages, but whose word is regarded as divine, 
after giving the rules regarding the succession of lineal male 
descendants and male ascendants, declares : " The property of a 
near sapinda shall be that of a near sapinda." (1) Sir William 



(1) Chapter IX., y. 187. This is Nanfeu Ram, L L. E. 22 Calc. 339, at 
the translation given by Norris and p. 346. 
Banerjee J J. in Babu Lai v. 
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j. c. Jones in his translation of Manu's Institutes has rendered the 
1914 passage somewhat differently, but for the purposes of the present 
J][JJ. judgment this difference is of little importance. 

m H a A rtand * 8 u P° n fc ^ 8 enunc ^ a ^ on * nat a ^ * ne schools base the right 
Vaikar of collaterals to succeed to the inheritance of a deceased person. 
vinayak This refers only to the succession of one male to another, for 
Kotheka^ females inherit by express rules. The right of collaterals, there- 

fore, is dependent on the existence of the sapinda-relationship 

between the propositus and the claimant. The contest that has 
arisen in the several schools is with regard to the meaning to be 
attached to the term sapinda, in other words, what does sapinda 
relationship imply, and what is the true test for determining 
whether a particular person is a sapinda to the deceased or not ? 
Jimutavahana, the author of the Dayabhaga, the guiding authority 
in the Bengal or Gauriya school, considers it to mean "community 
in the offering of funeral oblations." He draws his argument 
from the word pinda, which literally signifies a ball of rice 
offered at the performance of obsequial rites. Mr. Lowndes is 
probably right, that in early times the right of inheritance was 
dependent on the right to participate in the offering of funeral 
oblations, a doctrine which is part and parcel of the Dayabhaga 
rules. 

But it is also clear that Vijnaneswara, the author of the 
Mitakshara, who appears to have flourished towards the end of the 
eleventh and the beginning of the twelfth century of the Christian 
era, some five centuries before Jimutavahana, abandoned the 
ancient doctrine, and construed sapinda-relationship to arise 
from community of blood, or, to use the quaint language of 
Hindu writers, "community of particles of the same body." 
His legal conception in this respect will appear clearly from a 
passage of the Mitakshara, book I., chapter on Marriage, not 
included in Mr. Colebrooke's translation. To this passage their 
Lordships will have to refer later on in the course of this 
judgment. 

Messrs. West and Biihler in their Digest of the Hindu Law, 
the merit and authority of which has been recognized by eminent 
Hindu lawyers, have examined in detail the doctrines cf the 
Mitakshara on this point, and their general conclusion as to 
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Vijnaneswara's legal conception of sapinda-relationship is J. C. 
summed up in the following words, that he based it " not on 1914 
the presentation of funeral oblations but on descent from a 
common ancestor, and in the case of females also on marriage 
with descendants from a common ancestor." Mr. Colebrooke in waikak 
his rendering of the Mitakshara has paraphrased sapinda as a vinayak 
relation " connected by funeral oblations," which resulted in 

virtually obliterating one of the main distinctions between the 

Benares and the Bengal schools. But it is now recognized that 
his paraphrase was erroneous, and that the true theory of 
sapinda-relationship propounded by Yijnaneswara was based on 
community of blood. It is on this theory of Yijnaneswara that 
the learned counsel for the appellants place their chief reliance. 
The plaintiffs, it is urged, are unquestionably related to Laksh- 
man Kao by tie of blood ; they are, therefore, his sapindas, and 
consequently, in the absence of nearer kinsmen, entitled to his 
inheritance. It is to be remarked, as has been observed in 
previous cases before this Board, that the Hindu law contains its 
own principles of exposition, and that questions arising under it 
cannot be determined on abstract reasoning or analogies borrowed 
from other systems of law, but must depend for their decision on 
the rules and doctrines enunciated by its own lawgivers and 
recognized expounders. 

The Mitakshara purports to be a commentary on the work of 
Yajnavalkya, who is supposed to have lived about the second 
century of the Christian era, about a thousand years before 
Vijnaneswara. In the Mitakshara he is spoken of in terms of 
deep veneration ; and his doctrines, developed by Vijnaneswara, 
certainly shew a marked advance over the legal conceptions of 
his predecessors. So far as their Lordships have been able to 
ascertain, the bandhus, or distant kinsmen related to the deceased 
through females, make their appearance as heirs first in Yajna- 
valkya's enunciations. Mr. Borrodaile, in the first volume of his 
reports of the Bombay Sudder Dewany Adalut decisions, has 
given a translation of the index to the Mitakshara, which furnishes 
a general idea of the scheme of this great and important work of 
Hindu law. It consists of two books ; the first called the Acha- 
radhyayu " On Established Rules of Conduct or Ordinances " ; 
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j. c. the second the Vyavaharadhyayu " On the Laws and Custom^ of 
1914 the People." Both books, however, are so interrelated that the 
jJT^. rules of the one can scarcely be construed without reference to 

chakdra t he other. 
Martand 

Waikab It is to be noted that in the Vyavastha Chandrika the book on 
Vinayak " Established Rules of Conduct " is cited as the Achara Adhyaya 
Kothkkar! (" Chapter or Book on Established Rules of Conduct "), whilst in 

the decisions of the Indian Courts and recent works on Hindu 

law it is referred to under the name of the Achara-kanda 
(" Division or Part relating to Established Rules of Conduct"). 

In the third chapter of the Achara-kanda Yijnaneswara lays 
down the rules relating to the forbidden degrees of kindred, and 
here he defines his theory of relationship. A translation of this 
passage is to be found in the Digest of Hindu Law, by 
West and Biihler (1), and also in the judgment of the Bombay 
High Court in TMllubhai Bapabhai v. Mankuvarbai (2), which 
came on appeal to Her Majesty in Council and was affirmed by 
this Board. (8) 

That passage runs thus: "He should marry a girl who is 
non-sapinda (with himself). She is called his sapinda who has 
(particles of) the body (of some ancestor, &c), in common (with 
him). Non-sapinda means not his sapinda. Such a one (he 
should marry). Sapinda-relationship arises between two people 
through their being connected by particles of one body. Thus 
the son stands in sapinda-relationship to his father because of 
particles of his father's body having entered (his). In like 
(manner stands the grandson in sapinda-relationship) to his 
paternal grandfather and the rest, because through his father 
particles of his (grandfather's) body have entered into (his own). 
Just so is (the son a sapinda-relation), of his mother, because 
particles of his mother's body have entered (into his). Likewise 
(the grandson stands in sapinda-relationship) to his maternal 
grandfather and the rest through his mother. So also (is the 
nephew) a sapinda-relation of his maternal aunts and uncles, and 
the rest, because particles of the same body (the paternal grand- 
father) have entered into (his and theirs); likewise (does he 

(1) 3rd ed. (1884), vol. I., p. 120. (2) I. L. R. 2 Bomb. 388. 

(3) L. R 7 Ind. Ap. 212. 
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stand in sapinda-relationship) with paternal uncles and aunts, J. c. 
and the rest. So also the wife and the husband (are sapinda- 1914 
relations to each other), because they together beget one body -r^m. 
(the son). In like manner brothers' wives also are (sapinda- ^Irtand 
relations to each other), because they produce one body (the son), Waikar 
with those (severally) who have sprung from one body (i.e., Vinayak 
because they bring forth sons by their union with the offspring ^)thekTr 

of one person, and thus their husbands' father is the common 

bond which connects them). Therefore one ought to know that 
wherever the word sapinda is used, there exists (between the 
persons to whom it is applied) a connection with one body, either 
immediately or by descent." 

Then after refuting certain objections to his explanation of the 
word sapinda, Yijnaneswara proceeds thus (1) : " In the explana- 
tion of the word 1 asapindam ' (non sapinda, verse 52), it has been 
said that sapinda-relation arises from the circumstance that 
particles of one body have entered into (the bodies of the persons 
thus related) either immediately or through (transmission by) 
descent. But inasmuch as (this definition) would be too wide, 
since such a relationship exists in the eternal circle of births, in 
some manner or other, between all men, therefore the author 
(Yajnavalkya) says : — 

" Verse 58 : ' After the fifth ancestor on tne mother's and after 
the seventh on the father's side.'— On the mother's side in the 
mother's line, after the fifth, on the father's side in the father's 
line, after the seventh (ancestor), the sapinda-relationship ceases ; 
these latter two words must be understood ; and therefore the 
word sapinda', which on account of its (etymological) import 
(connected by having in common) particles (of one body) would 
apply to all men, is restricted in its signification, just as the word 
pankaja (which etymologically means "growing in the mud," 
and therefore would apply to all plants growing in the mud, 
designates the lotus only) and the like; and thus the six 
descendants, beginning with the son, and one's self (counted) as 
the seventh (in each case), are sapinda-relations." 

The rendering of the above passages by Pandit Rajkumar 
Sarvadhikari, though apparently more free, is certainly 

(1) West & Buhler, vol. I., p. 121. 
Vol. XLL Y 
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j. o. instructive and interesting, and deserves quotation as shewing 
1914 what a learned Hindu scholar considered was in the mind of 
Vijnaneswara when defining the word sapinda. "The Mitakshara 
Mabtand * nen ex Pl ams tne following words in the next verse of Yajnavalkya, 
Waikah beyond the fifth and seventh degrees on the mother's side and 
Vinatak the father's side respectively. It has been already explained, 
Kothekar H fcnafc fcne r ^ati° n of sapinda exists by reason of the connection of 

the parts of the same body, both directly and indirectly. But 

such a relationship is possible everywhere, in some way or other, 
between all men in this wide, wide world without a beginning. 
So the definition would be too wide. It is for this reason that 
the sage limits it thus, ' Beyond the fifth, &c.' 

" The meaning is 4 on the mother's side,' i.e., in the line of the 
mother, after the fifth degree : ' on the father's side,' Le., in the line 
of the father, after the seventh degree, the relation of sapinda ceases. 

" Although the word sapinda, therefore, may be applied in its 
etymological sense almost to all men it is, there can be no doubt, 
limited in its signification to certain definite individuals ;^just as 
the word mud-born is applied only to a lotus. 

" Thus the father and the other ascendants are six sapindas ; 
and the son and the other descendants are six ; and the man 
himself is the seventh. In case of the division of a line also, 
the enumeration should be made until the seventh degree, com- 
mencing from whence the direction of the line changes. This 
rule should be applied in every case." (1) 

Their Lordships have no manner of doubt that in the passages 
quoted above Vijnaneswara was laying down rules for the limita- 
tion of sapinda-relationship generally. 

It has been suggested in argument that this limitation is with 
regard to marriage only ; that it defines the prohibited degrees 
within which a man cannot marry. A similar contention was 
put forward in Lallubhai Bapubhai v. Mankuvarbai. (2) The 
observations on this point of the learned judges, one of whom 
was the distinguished jurist West J. (co-author of the Digest, 
and afterwards Sir Raymond West), appear to their Lordships as 
extremely apposite to the present case. 

(1) Sarvadhikari's Tagore Law Lectures, 1880, pp. 603, 604. 

(2) I. L. R. 2 Bomb. 388. 
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Westropp C.J. in that case (at p. 426) said as follows : " It J. c. 
has been contended for the plaintiffs that in the above extracts 19U 
from the Achara-kanda and the Sanskara Mayukha the respective jJ^m . 

authors were dealing with sapinda-relationship in its ceremonial ^"otasd 

aspect only, and that, when they wrote upon sapinda-relationship Waikar 

with reference to inheritance, they may be regarded as viewing vinayak 

\ r l'\ K AT* IT 

sapinda-relationship in the same light as the author of the Daya- kothekab. 

bhaga and certain other commentators on Hindu law. But we 

think that the burden rests upon the plaintiffs to show that 
Vijnaneswara and Nilakantha regarded sapinda-relationship as 
resting on a different basis for the purpose of inheritance from 
that on which, dogmatically perhaps, but most distinctly, the 
one has placed it in the Achara-kanda and the other in the 
Sanskara Mayukha. We do not think that the learned counsel 
for the plaintiffs have given any good reason for assuming 
that the authors intended to make any such difference, nor is 
it likely that they did. 

" The religious and ceremonial law of the Hindus as prevailing 
amongst castes, or in particular localities, is, generally speaking, 
almost inseparably blended with their law of succession in the 
same castes or localities, an opposite condition being exceptional." 

As a matter of fact, as Messrs. West and Biihler point out, 
Vijnaneswara expressly says " wherever the word sapinda is 
used there exists (between the persons to whom it is applicable) 
a connection with one body either immediately or by descent." 

In Umaid Bahadur v. UdoiChand (1) the learned judges of the 
Full Bench (one of whom was a Hindu judge of great eminence) 
express themselves on this point in the following terms:— 
"Having taken great pains in accurately deGning the word 
sapinda in the beginning of his work, and having said in clear 
words in the passage in question that ' one ought to know that 
wherever the word sapinda is used there exists (between the 
persons to whom it is applied) a connection with one body either 
immediately or by descent,' it is hardly reasonable to suppose 
that the author used the word in another part of the same work 
in a different sense. It is a well understood rule of construc- 
tion amongst the authors of the Institutes of Hindu Law, that the 

(1) I. L. E. 6Calc. 119, at p. 126. 

Y 2 
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J. c. same word must be taken to have been used in one and the same 
1914 sense throughout a work unless the contrary is expressly 
indicated." 

chandra Nor have the learned counsel for the appellants been in a 
Maktand r \ 

Waikar position in this case to refer to any authority excepting one, 
vinatak which their Lordships will notice later on, in support of their 
KothekTr P ro P° 8 ition that the limitations of Vijnaneswara on sapinda- 

relationship are confined to marriage, impurity, and exequial 

rites, and do not relate to inheritance. 

The law of inheritance in the Mitakshara translated by Mr. 
Colebrooke occurs in book II. and forms chapter VI. of that 
part of the work. It is entitled " dayuvibhagu," or " partition of 
heritage." It is unnecessary to refer to chapter L of Mr. 
Colebrooke's translation, or to the earlier sections of chapter IL, 
as they deal with subjects which do not come within the purview 
of this judgment. It is with ss. V., VI., and VII. of chapter II. 
that their Lordships are principally concerned. The rendering 
of the word sapinda as " relations connected by funeral oblations " 
runs throughout Mr. Colebrooke's translation. His arrangement 
of the matter is also different from the original where the subject 
of inheritance appears to be dealt with in a consecutive form in 
chapter VI. 

Mr. Colebrooke has split it up into two chapters, divided into 
sections. (This circumstance is noticed in the Bombay judg- 
ment.) Chapter XL, s. 5 (in Mr. Colebrooke's translation), deals 
with the succession of the gotraja, on failure of " brother's sons." 
Although gotraja is explained by the term gentiles borrowed from 
the Roman system, to which no doubt the Hindu system bears a 
remarkable analogy, it would be more convenient to adhere to the 
definition given in the Mitakshara itself. Omitting the English 
equivalents introduced into the translation, and retaining the 
Sanskrit expressions, the paragraphs run as follows : 

" 3. On failure of the paternal grandmother, gotraja-sapindas, 
namely, the paternal grandfather and the rest, inherit the estate. 
For bhinna-gotra sapindas are indicated by the term bandhu. 

" 4. Here, on failure of the father's descendants, the heirs are 
successively the paternal grandmother, the paternal grandfather, 
the uncles and their sons. 
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5. On failure of the paternal grandfather's line, the paternal J. C. 
great-grandmother, the great-grandfather, his sons and their issue, 19 u 
inherit. In this manner must be understood the succession of r^. 
the samanagotra sapindas. martand 
"6. If there be none such, the succession devolves on Waikar 
samanodakas, and they must be understood to reach the seven vinayak 
degrees beyond sapindas, or else as far as the limit of knowledge kothekTr! 
and name extend. Accordingly, Vhrat Menu says, 1 The relation — " 
of the sapindas ceases with the seventh person, and that of 
samanodakas extends to the fourteenth degree, or, as some affirm, 
it reaches as far as the memory of birth and name extends. This 
is signified by gotra.* " 

Their Lordships have preferred to adopt for the purposes of 
this judgment the translation which was before this Board in 
Lallubhai'8 Case. (1) 

It is to be observed that the rule in paragraph 3 is thus stated 
in the Viramitrodaya (2) : " on failure of the paternal grand- 
mother, the paternal grandfather and the other sapindas of the 
same gotra are heirs ; since the sapindas (or persons connected 
through the pinda or body) of a different gotra are included under 
the term bandhu or 1 cognates.' " 

The earliest expounders appear sometimes to have used the 
term bandhu to signify a sapinda without any idea of including 
cognates. This is clear from a passage of the Viramitrodaya, 
where, after quoting the rule as to the succession of collaterals 
given by Vishnu, who places the bandhus immediately after 
brothers' sons, it says aB follows (3) : " Here the term bandhu 
(kinsman) signifies a sapinda, and the term sakulya (distant 
kinsman) means a sagotra, or one descended from a common 
ancestor in the male line (other than a sapinda) ; if by the term 
bandhu the cognates of the father were comprised, then there 
would be a conflict with the order mentioned by Jogiswara, the 
Contemplative Saint, i.e., Yajnavalkya. Yajnavalkya himself 
employs the expression indiscriminately in various places to 
signify connections and friends. But in chapter II. of his 

(1) I. L. E. 2 Bomb. 388, at p. 431. (3) Sastri Sarkar's Translation, 

(2) Sastri Sarkar's Translation p. 142. 
(Calcutta, 1879), p. 199. 
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J. c. Dharmasastram he distinctly introduces bandhus as acquiring a 

1914 heritable right on failure of the gotraja. The passage in Rao 

r^J". Vishwanath Mandlik's translation (1) is as follows : — " The wife, 

[an dra daughters, both parents, brothers, and likewise their sons, 



Waikar gotrajas (gentiles), bandhus (cognates), a pupil and a fellow- 
Vinayak student. Of these, on failure of the preceding, the next following 
toTHBKAfl! * n or ^ er 1B ne * r to fcne estate of one who has departed for heaven 

leaving no putra (lineal male descendants)." 

Learned counsel for the respondents urges that this inclusion 
of bandhus or cognates forms a marked extension of the right of 
inheritance to people who until then were not regarded as heirs, 
and he contends that it is hardly likely this remarkable change 
should have been made without any limitation, considering that 
the sapinda-relationship was subject to a limit. 



To determine how far this contention is well founded, it is 
necessary to examine a little more closely the doctrines of the 
Mitakshara relating to the succession of collaterals. Vijnaneswara 
in reality seems to have shaped the rules which govern this 
branch of the law of inheritance in force in the Benares 
school. In s. 5 (3.) (Colebrooke's Translation), «in describing 
the gotraja-sapinda or consanguineous relations sprung from 
the same stock, he emphasizes the fact of their being 
members of the same family by the specific statement 
that the sapindas belonging to a different family (gotra) — the 
bhinna-gotra — are included under the designation of bandhus. 
This is clearly borne out by the passage of the Viramitrodaya 
already referred to. Henceforth the word bandhu, therefore, 
has, in the system of the Mitakshara, a distinctive and technical 
meaning, in other words it signifies the bhinna-gotra sapindas. 

In paragraph 5 for the word gotraja-sapinda is substituted the 
more definite term of samana-gotra sapinda. With regard to 
this West and Biihler (2) observe that " The substitution of 
samana-gotra for gotraja, as well as the employment of bhinna- 
gotra to designate the opposite of the term, both show that 
Vijnaneswara took gotraja in the sense of 'belonging to the 
same family.'" Commenting on the passage relating to the 



(1) Mandlik's Hindu Law (Bombay, 1880), p. 220. 

(2) 3rded., vol. I., p. 129. 
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succession of the gotraja sapinda, the Viramitrodaya, which is j. e. 
regarded as one of the most important commentaries on the 1914 
Mitakshara, says M similarly to the seventh (degree) the sapindas jf^. 
of the same gotra take the estate of a person without male JJJSJ* 
issue." (1) Waikar 

This limitation of the seventh degree appears in Yajnavalkya's vinayak 
Institutes, chapter L, verses 52, 63, in these words (2): "He kothjSS 

who has not lost his chastity, let him marry a girl .... who 

is not a sapinda of him .... who is descended from one whose 
gotra and pravara are different from his ; and who is removed 
five degrees on the mother's and seven on the father's side." 
The comment of Vijnaneswara on this text of Yajnavalkya has 
already been given in extenso in a previous part of this judgment, 
but the following lines may be quoted again with advantage : 
" On the mother's side, in the mother's line after the fifth ; on 
the father's side, in the father's line, after the seventh (ancestor) 
the sapinda-relationship ceases." (3) 

The translation by Sastri Golapchandra Sarkar (4) of the 
passage in which these words occur is important, as he is the 
authority on whose expositions the appellants chiefly rely. It 
runs thus : " While explaining the term non-sapinda, the sapinda- 
relationship is stated to be directly or mediately through connec- 
tion with one body, but that relationship of all persons may, in 
one way or other, be traced with all other persons in this world 
of eternal transmigrations of the soul with its minute body, and 
so it would include persons that are not intended to be included, 
hence it is ordained: — 'and is beyond the fifth and seventh from 
the mother and from the father (respectively).' The purport is 
that sapinda-relationship ceases beyond the fifth from the 
mother, i.e., in the mother's line, and beyond the seventh from 
the father, i.e., in the father's line." 

It is quite clear, therefore, that the limitation of the seventh 
degree with regard to the samana-gotra sapindas given by Mitra 
Misra in the Viramitrodaya is taken from the rule enunciated by 

(1) Sastri Sarkar's Translation, J3) West and Biihler, 3rd ed., 
p. 199. vol. I., p. 121 ; Mayne's Hindu Law 

(2) Mandlik's Translation (Bom- (7th ed.), p. 691, par. 516. 
bay, 1880), p. 167. (4) Hindu Law, p. 54. 
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J. o. Vijnaneswara on Yajnavalkya in the Achara-kanda in respect of 

19U the cessation of sapinda-relationship. 

Ram- Now, a bhinna-gotra sapinda is a bandhu according to 

mabtand Vijnaneswara. The classification contained in chapter II., 8. 6 

vvaikab (Colebrooke's Translation), shews clearly who the bandhus are 



vinayak whom Vijnaneswara treats as bhinna-gotra sapindas entitled to 
kothekab! succession on failure of the gotraja. The passage as translated 

by Mr. Colebrooke runs thus: "1. On failure of gentiles, the 

cognates are heirs. Cognates are of three kinds ; related to the 
person himself, to his father, or to his mother ; as is declared by 
the following text, ' The sons of his own father's sister, the sons 
of his own mother's sister, and the sons of his own maternal 
uncle, must be considered as his own cognate kindred. The 
sons of his father's paternal aunt, the sons of his father's 
maternal aunt, and the sons of his father's maternal uncle, must 
be deemed his father's cognate kindred. The sons of his 
mother's paternal aunt, the sons of his mother's maternal aunt, 
and the sons of his mother's maternal uncles, must be reckoned 
his mother's cognate kindred.' 

" 2. Here, by reason of near affinity, the cognate kindred of 
the deceased himself are his successors in the first instance, on 
failure of them, his father's cognate kindred, or if there be none 
his mother's cognate kindred. This must be understood to be 
the order of succession here intended." 

Here Mr. Colebrooke renders the word gotraja into gentiles, 
and bandhus into cognates. He also paraphrases the three 
classes under which Vijnaneswara groups the technical bandhus, 
namely, the atma bandhus, the pitri bandhus, and the matri 
bandhus, as " cognates related to the person himself, to his father, 
or to his mother." 

Their Lordships have little doubt, reading these passages by 
the light of the comments in the Viramitrodaya (1), that Vijna- 
neswara was using the term bandhu in a restricted and technical 
sense, as implying a relation belonging to a different family but 
united by sapinda-relationship. In fact he expressly says so 
in chapter II., s. 5 (8.). 

It is not disputed that the plaintiffs do not come within the 
(1) Sastri Sarkar's Translation, p. 200. 



Digitized by Google 



VOL. XLLj 



INDIAN APPEALS. 



309 



Venkatesh 

KOTHEKAB. 



three categories mentioned above. But it is urged on the J. c. 

authority of Giidhari Lall Hoy v. Bengal Government (1) that iyu 

the enumeration is not exhaustive but merely illustrative. 

In that case the question for decision was whether a maternal chandba 

. Mabtand 

uncle not being specifically included in the enumeration of waikab 
bandhus in the Mitakshara was excluded from succession, vinayak 
Answering that question in the negative, and holding that 
although not expressly mentioned he was entitled to succeed as 
a bandhu, this Board observed that the text did not purport to 
be an exhaustive enumeration of all bandhus " who are capable 
of inheriting," nor was it cited as such for that purpose by the 
author ; and that it was used simply as a proof or illustration of 
his proposition that there are three kinds or classes of bandhus. 
These remarks hardly warrant the contention, which is attempted 
to be based on them, that the classes specified by Vijnaneswara 
can be added to. 

In the present case, however, it does not seem necessary to 
their Lordships to enter upon the determination of the question 
whether the classes can be extended, for the point at issue can 
be decided on other grounds. 

The limitation of five degrees clearly applies, and can only 
apply, to the bhinna-gotra sapindas. But it is contended 
that this limitation is confined to prohibition in respect of 
marriage. As has already -been observed, a part of the limita- 
tion appears to have been applied to the succession of samana- 
gotra sapindas; their Lordships are unable to see on what 
principle it can be said that the other part relative to kinsmen, 
who are equally sapindas but belong to a different gotra or gens, 
must be restricted to matrimonial affinity. 

Considerable reliance has been placed on the statement of 
the law by Sastri Golapchandra Sarkar in his work on Hindu 
Law. Great respect is due to the opinions of that learned 
lawyer. But it seems to their Lordships that their weight is 
considerably discounted by his desire, in order to prevent the 
deceased's property becoming so to speak derelict and thus 
escheating to the Crown, to bring in the caste-people of the 
deceased also as bandhus, and the somewhat uncertain note 

(l) 12 Moo. Ind. Ap. 448. 
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J. c. of his conclusion, where he says (at p. 74) : M The conclusion, 
19U therefore, which appears to legitimately follow from the fore- 
go m g consideration, is, that the word bandhu in the Mitakshara 
Ma A ktand means an ^ includes either all cognate relations without any 
waikak restriction, or at any rate, all cognates within seven degrees on 
vinayak both the father's as well as on the mother's side." 
KothekTb 1 Again, his attempt to widen the signification of the word 
sapinda by employing the English equivalent of relation does 
not seem to be supported by the definition of sapinda-relationship 
in the Mitakshara itself. 

Reference has also been made to certain passages in Rao 
Vishwanath Mandlik's valuable work, in which he says that the 
sapinda-relationship for inheritance is not always the same as 
for marriage or impurity (arising from birth or death). That 
may or may not be; but in one part of his work to which 
the Judicial Commissioner has referred in his judgment the 
learned translator of Yajnavalkya distinctly says that sapinda 
connection in general is " co-extensive with that for marriage 
purposes." Nor in this connection, their Lordships think, can 
the following passage in the Viramitrodaya be overlooked : 
" And the text, ' The sapinda-relationship, however, ceases in 
the seventh generation 1 is to be explained consistently with 
the text of Yajnavalkya, namely ' after the fifth and the seventh 
from the mother and the father (respectively)' to mean that 
it remains in the seventh but ceases in the eighth generation. 
Hence, as in the case of the unmarried females, the sapinda- 
relationship extending over three generations, as is declared 
in the chapter on impurity (occasioned by death, &c.,) is con- 
sidered to be with reference to that alone ; so it is to be deemed 
that this sapinda-relationship (extending to the fourth degree) 
is relative to succession alone." (1) 

In the absence of any authoritative text their Lordships do 
not see their way merely on abstract reasoning to displace 
a view of the law which has received the recognition of the 
Courts in India, and which the District Judge, an officer of 
great experience and learning, says is accepted by " public 
opinion." As has already been observed, the right of inheritance 
(1) Sastri Sarkar's Translation, pp. 156 and 157. 
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is founded on sapinda-relationship, which, under the Mitakshara, j. o. 

means consanguinity, in a distinct legal sense clearly explained 19 14 

by the author. This bond comes to an end with the fifth degree 

when the descent is through a female. It seems difficult to chakdka 

0 Martand 

conceive that the right to inherit should continue after the Waikar 
relationship on which it is founded, and which gives it birth, vinayak 
has come to an end. pUStJ?? 

In the case of Umaid Bahadur v. Udoi Cliand(l) one of the 
tests employed, for determining whether the defendant in that 
case was a sapinda of the propositus was the mutuality of 
sapinda-relationship. The doctrine of mutuality is based on 
the rule enunciated by Manu, and is fully explained by Rajkumar 
Sarvadhikari in his Lectures at p. 690. Another well-known 
Hindu writer of the present day speaks thus of the above rule : 
" It is to be observed here that the wealth of a sapinda is taken 
by his nearest sapinda, according to the well-known text of Manu. 
From that text it follows that the relation of sapindaship must 
be mutual. Among agnates the relation of sapindaship is always 
mutual ; but among cognates it is not so in a few cases. In 
order to determine whether any persons are heritable cognates 
of the propositus ' it is necessary to see whether they are related 
as sapindas to each other * : Umaid Bahadur v. Udoi Chand. (1) 
Unless sapindaship is mutual, one cannot be the heir of the 
other." (2) 

In Babu Lai v. Nanku Ram (8) the rule of the Mitakshara 
enunciated in the Achara-kanda relative to sapinda-relationship 
in respect of marriage is assumed as applicable to inheritance. 
In fact the judgment proceeds on that basis ; and the order 
of sapinda-relationship with its limitations in Rajkumar 
Sarvadhikari's Tagore Law Lectures is adopted as representing 
a correct exposition of the Mitakshara law. The doctrine or 
mutuality is also explained in clear terms : " Again, a sapinda 
of the propositus to be capable of inheriting must satisfy a further 
condition, namely, that he must be so related to the propositus, 
that the propositus is also a sapinda of him either directly or 
through the father or the mother. This mutuality of sapinda- 

(1) I. L. R. 6 Calc. 119. by J. N. Bhattacharyya, p. 459. 

(2) Commentary on Hindu Law (3) L L. E. 22 Calc. 339 
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J. C. relationship between the propositus and his heritable sapindas is 

1A14 assumed as a necessary condition in the case of Umaid Bahadur 

raw. Udoi Chand (1), and the authority for this is to be found in 

Chandra the text of Manu (chapter IX., 187) cited in the Mitakshara, 

M A RTA ND 

waikab chapter II., s. 8 (8.), as interpreted by Balambhatta and Visweswara 
vinayak Bhutta, the two leading commentators on the Mitakshara. 
Kothku The fcext accor( *ing fco fcnese commentators means this, the 

property of a near sapinda shall be that of a near sapinda. 

From this it is clear that a man in order to be a heritable 
sapinda of the propositus must be so related to him that they 
are sapindas of each other." 

These two decisions of the Calcutta High Court have been 
challenged on the ground that they represent Dayabhaga views 
rather than the doctrines of the Mitakshara. To their Lord- 
ships the objection seems hypothetical and without any basis 
excepting the criticisms of Golapchandra Sastri. One of the 
learned judges who decided Babu LaVs Case (2) was the dis- 
tinguished judge and erudite Sanskrit scholar, Mr. Justice Gurudas 
Banerjee, who was not likely to allow his mind to be confused 
by Dayabhaga conceptions in determining a case under the 
Mitakshara law. 

The general conclusion to which a close examination of the 
authorities leads their Lordships may be briefly stated as follows : 

(a) that the sapinda-relationship, on which the heritable right 
of collaterals is founded, ceases in the case of the bhinna-gotra 
sapinda with the fifth degree from the common ancestor; 

(b) that in order to entitle a man to succeed to the inheritance 
of another he must be so related to the latter that they are 
sapindas of each other, which is only a paraphrase of Manu's 
rule. 

In the present case the plaintiffs are Lakshman Rao's paternal 
grandfather's son's son's daughter's daughter's sons. They are 
his bhinna-gotra beyond the fifth degree, and, as the District 
Judge points out, the element of mutuality is wanting between 
them and Lakshman Rao. 

Two considerations were strongly pressed on behalf of the 
appellants to induce their Lordships to extend the application of 
(1) I. L. R. 6 Oalc. 119. (2) L L. R. 22 Calc. 339. 
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the sapinda -relation in the case of bandhus beyond the fifth J. c. 
degree mentioned in the Mitakshara. It was urged that it is 1914 
hardly likely Vijnaneswara would give a right of inheritance 
to a spiritual preceptor or guru before kinsmen, however re- KjSjto 
motely connected. This argument appears to ignore the peculiar Waikab 
and intimate relationship which their Lordships understand vinayak 
exists in the Hindu system between the pupil and the guru who 
has to initiate him into the mysteries of the Vedic laws and 
rites, and under whose roof he has to pass many years of his 
life. It is easy to suppose that in such circumstances the 
mystical relationship between a spiritual preceptor and a pupil 
should be regarded as creating a far closer tie than remote 
relationship of blood. 

As regards the other consideration which is based on the 
possibility of the Crowif becoming a claimant in the presence of 
remote bhinna-gotra, their Lordships need only observe that, 
whether such a claim would be justified or even be likely to be 
advanced, it does not seem necessary to express an opinion in 
the present case. 

Here the defendant is in possession of Lakshman Rao's estate 
claiming as heir to his wife, Lakshman Rao's daughter. The 
plaintiffs' suit is an action in ejectment, and they must, in order 
to succeed, strictly prove their title. 

It is a matter of satisfaction to their Lordships that they find 
themselves in complete agreement with the learned judges in the 
Courts below. The District Judge is himself a Hindu, versed in 
Sanskrit, and has examined the authorities in original. His 
decision is entitled to great weight and consideration. 

Their Lordships are of opinion that this appeal should be 
dismissed, and they will humbly advise His Majesty accordingly. 

The appellants must pay the costs of this appeal. 

Solicitor for appellants : Edward Dalgado. 
Solicitors for respondents : T. L. Wilson d Co. 
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J- 0.* BESANT Appellant ; 

19U AND 

,v«y4,5, 20. G. NARAYANIAH Respondent. 

! Respondents, 
ADDED BY 
Order. 

ON APPEAL FROM THE HIGH COURT AT MADRAS. 

Minors— Appointment of Guardian— Custody— Plaint in District Court — 
Transfer to High Court — Jurisdiction — Letters Patent, 1865, clauses 13 
ami 20— Guardians and Wards Act (VIII. of 1890), ss. 9, 10, and 52. 

The first respondent instituted a suit against the appellant in a Dis- 
trict Ceurt by a plaint claiming a declaration that he was entitled to the 
guardianship and custody of his two minor sons (the added respondents) 
and for an order that they should be handed over to him. The suit 
having been transferred to the High Court under the Letters Patent, 
1865, s. 13, that Court declared that the minors should be wards of the 
Court, that the first respondent was guardian of their persons, and 
ordered the appellant to hand them over to him. The minors were in 
England both when the suit was instituted and when the order was 
made ; they were not made parties to the proceedings, nor were they 
represented before the Court : — 

Field, (1.) that the District Court had no jurisdiction, since the minors 
were not ordinarily resident in the district, as required by s. 9 of the 
Guardians and Wards Act, 1890, and since the suit was not instituted by 
petition, as required by s. 10 of that Act; (2.) that, oven if the High 
Court had any jurisdiction with regard to minors beyond that which 
might have been exercised by the District Court (which was not deter- 
mined), the mandatory order ought not to havo boon made, since an 
attempt to enforce it would expose the appellant to habeas corpus pro- 
ceedings in England, and since the minors were not represented before 
the Court, nor adequate steps taken to ascertain their wishes and 
interests. 

Appeal from a judgment and decree of the High Court 
(October 29, 1918) affirming a judgment and decree of that Court 
in its original civil jurisdiction (April 22, 1918). 

The respondent G. Narayaniah, having by agreement given 
the custody and bringing up of his two minor sons to the 
appellant, revoked the agreement, and in October, 1912, instituted 

* Present: Viscount Haldane L.C., Lord Moulton, Lord Parker 
of Waddington, Sir John Edge, and Mr. Amerr All 
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a suit against her in the District Court of Chingleput by a plaint 
claiming (1.) a declaration that he was entitled to their 
guardianship and custody ; (2.) a declaration that the appellant 
was not entitled, and in any case was unfit, to have the charge 
and guardianship of them ; (3.) a direction to the appellant 
to hand them over to him, or to such other person as to the 
Court should seem fit. The circumstances under which the suit 
was instituted, so far as they are material to the decision, appear 
fully from the judgment of their Lordships. 

At the date of the commencement of the suit the minors were 
resident in England, and with the exception of a period between 
September, 1911, and February, 1912, they had not resided 
within the jurisdiction of the District Court of Chingleput since 
September, 1910. 

The suit was transferred from the District Court into the 
High Court by an order made under clause 18 of the Letters 
Patent, 1865, and was heard by Bakewell J. 

The learned judge delivered judgment on April 22, 1913, in 
favour of the first respondent (plaintiff). He was of opinion 
that any delegation of guardianship by a father was revocable, 
and an agreement to the contrary void ; he therefore held that 
the first respondent was entitled to revoke the authority given to 
the appellant, and he further held that the first respondent was 
not unfit to be guardian of his children. 

A decree was accordingly made which, after declaring that 
the minors were made wards of the Court, appointed the first 
respondent the guardian of their persons and ordered that the 
appellant should on or before May 26, 1913, hand over the 
custody of the boys to him as their guardian. 
. The elder of the two boys attained eighteen years of age a few 
days after this decree was made. 

The present appellant appealed and obtained a stay of 
execution with regard to handing over the boys until after the 
hearing. 

The High Court in its appellate jurisdiction first heard 
arguments upon the question whether Bakewell J. had juris- 
diction to make the decree, and on this question delivered a 
preliminary judgment. 



J.u. 

1914 
Besant 

V. 

Naraya- 

NIAH. 
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J. C. The learned Chief Justice, after stating that, under the Indian 
1914 Majority Act, 1875, s. 8, and the Guardians and Wards Act, 1890, 
Bksant 8 * ^» * ne effect of the decree was to extend the minorities of the 
Naraya k°^ 8 un ^ Brained twenty-one, held that the Guardians and 
niah. Wards Act, 1890, did not take away any common law or equitable 
jurisdiction in relation to minors and guardians which was vested 
in a District Court at the time when the Act came into force, 
and that, notwithstanding clause 20 of the Letters Patent of 
1865, the jurisdiction of the High Court in the suit was the 
same as if the suit had been instituted in that Court. He was 
consequently of opinion that the jurisdiction of the High Court 
was not restricted to that which might have been exercised by the 
District Court if the suit had not been transferred under clause 13 
of the Letters Patent of 1865. The learned Chief Justice further 
held that the words "within the Presidency of Madras" in 
clause 17 of the Letters Patent of 1865 merely limited the 
territorial jurisdiction and did not qualify or restrict the powers 
of the High Court with regard to the guardianship of minors. 
In his view the jurisdiction which the High Court at Madras 
possessed in connection with the estates and persons of minors 
was the jurisdiction which in England could be exercised by the 
Lord Chancellor, acting for the Sovereign as parens patri®, 
when the Supreme Court in Madras was instituted ; and that if 
the domicil and residence of the father within the jurisdiction 
of the Court of Chancery in England would have been sufficient 
to give that Court jurisdiction in England, as in his view was 
the case, the same facts mutatis mutandis were sufficient to give 
jurisdiction in that suit to the High Court at Madras. 

Oldfield J., while agreeing with the effect of the learned Chief 
Justice's judgment, took a somewhat different view. He was of 
opinion that even if the plaint in the suit could be treated as a 
petition under the Guardians and Wards Act, 1890, it should not 
be so treated in the present suit, as there was a possibility that 
the appellant would suffer prejudice from that course. He held 
that the Guardians and Wards Act, 1890, did not bar any remedy 
or jurisdiction existing at the date of the Act, though they might 
have fallen into disuse in the Madras Presidency, but that upon 
a transfer to the High Court under clause 18 of the Letters 
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Patent of 1865 it was clear that, under clause 20, the powers of J. c 
the trial judge were only those of the District Court at Chingleput. 1914 
The learned judge, however, after considering the provisions besant 
of the Code of Civil Procedure, 1908, held that under those naraya- 
provisions Bakewell J. had jurisdiction to make the decree kiah. 
appealed from. The appeal to the High Court is reported at 
15 Madr. L. T. L 

The appeal was subsequently heard upon its merits and judg- 
ment thereon was delivered on October 29, 1913. The learned 
Chief Justice, after considering the evidence, agreed with 
Bakewell J. that certain allegations made by the respondent 
were false, but stated that, after anxious consideration, he had 
come to the conclusion that the Court ought not to disturb the 
order of the learned judge appointing the respondent guardian 
and directing that the boys Bhould be handed over to him. 
Oldfield J., for reasons separately stated, concurred. 

The sons applied to the Judicial Committee and obtained leave 
to be joined as parties to the appeal to their Lordships, and they 
were accordingly joined as respondents. 

Younger, K.C., Sir Erie Richards, K.C., and R. W. TunibuU, 
for the appellant. The jurisdiction possessed by the High Court 
in the suit by reason of the transfer under clause 13 of the 
Letters Patent of 1865 was limited by clause 20 to the powers 
possessed by the District Court in which the suit was instituted. 
But the District Court had no jurisdiction in the suit. Its only 
powers in relation to guardians and wards were those given by 
the Guardians and Wards Act, 1890, and by s. 9, sub-s. 1, of that 
Act an application with respect to the person of a minor must be 
made to the District Court having jurisdiction in the place where 
the minor ordinarily resides. It is clear that the youths were 
not ordinarily resident in the Chingleput district. Further, the 
powers under the Act can only be invoked by petition and subject 
to the requirements of s. 10. The provisions of the Act of 1890 
are exhaustive and constitute a code, superseding any other 
remedies theretofore possessed by the District Court : Sham Lai v. 
Bindo (1) ; Ohasita v. Wazira. (2) The decision to the contrary 

(1) (1904) I. L. R, 26 Allah. 594. (2) (1896) 32 Punjab Becord, 41. 
Vol. XLL Z 
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J. C. i in Sharif a v. Mmekhan (1) is wrong. So also is that in Krishna 
HU v. Reade (2), and that ease is also distinguishable since it was 



MAif. ami Wards Act, 1890, were referred to: ss. 1, 2; 8. 4, sub-ss. 4 
jand5; ss. 6, 7, 8, 0, 10, 11, 12, 17, 19, 89, and 52.] The Act 
of 1890 being exhaustive, the High Court had no jurisdiction 
by reason of the Letters Patent of 1800 and 1865. But 
.even if the High Court had jurisdiction outside that given 
by statute, the order made was not in accordance with the 
principles regulating the exercise of the jurisdiction by the 
Court of Chancery in England. It is contrary to those principles 
to appoint a father as guardian of his own children, nor should 
the order have been made, seeing that the elder boy would have 
attained his majority within a few days of the decree. Further 
the Court had no jurisdiction to make a decree which altered 
the status of the sons, as to the duration of their minority, 
without their being represented before the Court, nor was there 
any power to make a mandatory order against the appellant. 
[Lyons v. Blenkin (8), Rex v. Qyngall (4), In re Agar-Ellis (5), 
Ex parte Mountfort (6), Bamardo v. Ford (7), In re Hope (8), 
and In re Willoughby (9) were referred to.] The view of 
Oldfield J. that there was jurisdiction under s. 9 of the Code of 
Civil Procedure, 1908, is erroneous, since the Guardians and 
Wards Act, 1890, constitutes an exhaustive code in relation to 
guardians and wards. 

Munro, L.A. (who appeared with Sheldon and IF. Ingram 
for the intervening respondents) stated in reply to the Lord 
Chancellor that he had personally satisfied himself that the 
boys earnestly desired not to return to India. 

Kenworthy Brown, for the first respondent. If the suit filed 
in the District Court was a competent suit the High Court, upon 
the transfer, had jurisdiction to make the order. The suit in 




(1) (1901) I. L. B. 25 Bomb. 574. 

(2) (1885) 1. L. R. 9 Madr. 31. 

(3) (1821) Jacob, 245. 
(1) [1893] 2 Q. B. 232. 



(5) (1883) 24 Ch. D. 317. 

(6) (1808) 15 Ves. 445. 

(7) [1892] A. C. 326. 

(8) (1854) 4 D. M. & G. 828. 



(9) (1885) 30 Ch. D. 324. 
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the District Court was competent since, as appears from the J-c. 
plaint, the primary issue was as to the effect of the letter of 1111 
March 6, 1910, and the plaintiff was entitled to a declaration B«Hrr 
that he was still the guardian of the infants and to an injunc- jjaeata- 
tion. The defendant resided within the local limits of the 
jurisdiction of the District Court and had removed the infants 
therefrom. The District Courts have jurisdiction under the 
Madras Act III. of 1878, s. 12, and the Code of Civil Procedure, 
1882, s. 9, over all original suits and proceedings of a civil 
nature, except those of which their cognizance is expressly or 
impliedly barred. If the present suit is not among the suits 
and proceedings here referred to, the law gives no remedy to 
a father whose children have been wrongfully detained from 
his custody under the circumstances of this case. The 
Guardians and Wards Act, 1890, gives no remedy, since the 
infants were not ordinarily resident within the jurisdiction of 
any District Court. The judicial decisions in India support 
the view that that Act is not exhaustive, but merely creates 
a summary procedure applicable to a restricted class of cases; 
it did not exclude any previous existing jurisdiction. If the 
District Court had any jurisdiction in the suit the objection 
to the order transferring it to the High Court fails, and that 
Court, having the suit properly before it, was entitled and 
bound to treat it as if it were an original suit on its file, subject 
to clause 20 of the Letters Patent ; that clause, however, does 
not exclude the application of the independent jurisdiction of 
the High Court. The appellant's argument gives a too restricted 
effect to clause 17, which, rightly construed, gives to the High 
Court as wide a jurisdiction in respect of infants as that of the 
Court of Chancery. [In re Hope (1) was referred to.] The 
jurisdiction of the High Court in respect of infants is not 
confined to infants of European extraction nor to infants within 
the Presidency town. The findings of fact arrived at by the 
Courts below shew a clear case for the exercise of the jurisdiction 
in the interests of the minora. The rival views as to their 
interests were fully placed before the Court, and the judgments 
shew that those interests were treated as the predominating 

(1) 4D.M.& G. 328. 

Z 2 
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j, c. consideration in the case. The omission to inquire into the 

1914 personal preferences of the youths ought not, in the circum- 
stances, to vitiate the proceedings. 



r. 



N »lih A ^ e i u< *g men t' °* ^heir Lordships was delivered by 



1914 
May 25. 



Lord Parker of Waddinoton. This is an appeal from an 
order made by the High Court of Madras in its appellate juris- 
diction on October 29, 1918, confirming with a variation as to 
costs a decree of Bakewell J. in a suit in which G. Narayaniah 
(the present respondent) was plaintiff, and Annie Besant (the 
present appellant) was defendant. The decree declared that 
J. Erishnamurti and J. Nityananda, the sons of the plaintiff, 
were wards of Court and that the plaintiff was guardian of their 
persons, and ordered the defendant to hand over the custody of 
the wards to the plaintiff as such guardian. 

The facts which gave rise to the action were as follows : The 
plaintiff is a Hindu residing at Madras. He is a Brahmin, but 
is not well off, having an income of some 160f. per annum only. 
He was for many years a member of a society called the Theo- 
sophical Society, of which the defendant was president, and was 
well acquainted with her. He had two sons, J. Erishnamurti 
and J. Nityananda, born respectively on May 11, 1895, and 
May 80, 1898. Early in 1910 the defendant offered to take 
charge of these sons and defray the expense of their maintenance 
and education in England and at the University of Oxford. The 
plaintiff thought it desirable to take advantage of the opportunity 
thus afforded of giving his sons a Western education, notwith- 
standing it would entail a loss of cable. He accordingly accepted the 
defendant's offer, and by a letter to the defendant dated March 6, 
1910, affected to appoint the defendant to be guardian of their 
persons and authorized her to act as such from that time forward. 

In their Lordships' opinion the principles on which the legal 
effect of such a letter falls to be determined do not admit of dispute. 

There is no difference in this respect between English and 
Hindu law. As in this country so among the Hindus, the father 
is the natural guardian of his children during their minorities, 
but this guardianship is in the nature of a sacred trust, and he 
cannot therefore during his lifetime substitute another person to 
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be guardian in his place. He may, it is true, in the exercise of J. C. 
his discretion as guardian, entrust the custody and education of 19H 
his children to another, but the authority lie thus confers is bksant 
essentially a revocable authority, and if the welfare of his NAB * TA< 
children require it, he can, notwithstanding any contract to the niah. 
contrary, take such custody and education once more into his 
own hands. If, however, the authority has been acted upon in 
such a way as, in the opinion of the Court exercising the juris- 
diction of the Crown over infants, to create associations or give 
rise to expectations on the part of the infants which it would be 
undesirable in their interests to disturb or disappoint, such Court 
will interfere to prevent its revocation : Lyons v. Blenkin. (1) 

Shortly after the respondent accepted her offer the appellant 
took charge of the boys, and they have since been in her custody 
and she has defrayed the expense of their maintenance and 
education. In February, 1912, they left India in her company 
and, after staying with her for some time in Sicily and Italy, 
finally accompanied her to England, where she left them under 
the charge of Mrs. Jacob Bright, having made arrangements for 
their having a course of tuition such as would enable them to 
enter the University of Oxford. 

Though the respondent's confidence in the appellant appears 
to have been shaken some time previously for reasons to which it 
is unnecessary to refer, he assented to, or at any rate acquiesced 
in, the departure of his sons in her company for Europe. Never- 
theless on July 11, 1912, he wrote the appellant a letter cancelling 
his previous letter of March 6, 1910, demanding that his sons 
should be restored to his custody, and threatening proceedings if 
that demand were not complied with. The appellant, who had 
returned to India, refused to comply with the demand, and the 
respondent thereupon commenced a suit in the District Court of 
Chingleput, in the Madras Presidency, asking to have it declared 
that he was entitled to the guardianship and custody of his sons, 
and that the appellant was not entitled, or in any case was 
unfit, to be in charge and guardianship of such sons, and for an 
order on the appellant to hand over such sons to the respondent 
or such other person as to the Court might seem meet. 

. (1) Jacob, 245. 
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J. c. In their Lordships* opinion this suit was entirely misconceived. 

1914 It was not, and indeed could not be, disputed that the plaintiff 
Besant remained the guardian of his children notwithstanding that he 
Naraya na( * affected to substitute the defendant as guardian in his place. 

hi ah. The real question was whether he was still entitled to exercise 
the functions of guardian and resume the custody of his sons 
and alter the scheme which had been formulated for their 
education. Again, it was not and could not be disputed that the 
letter of March 6, 1910, was in the nature of a revocable 
authority. The real question was whether in the events which had 
happened the plaintiff was at liberty to revoke it. Both questions 
fell to be determined having regard to the interests and welfare 
of the infants, bearing in mind, of course, their parentage and 
religion, and could only be decided by a Court exercising 
the jurisdiction of the Crown over infants, and in their pres- 
ence. The District Court in which the suit was instituted had 
no jurisdiction over the infants except such jurisdiction as was 
conferred by the Guardians and Wards Act, 1890. By the 9th 
section of that Act the jurisdiction of the Court is confined to 
infants ordinarily resident in the district. It is in their Lordships' 
opinion impossible to hold that infants who had months previously 
left India with a view to being educated in England and going to 
the University of Oxford were ordinarily resident in the district 
of Chingleput. Further a suit inter partes is not the form of 
procedure prescribed by the Act for proceedings in a District Court 
touching the guardianship of infants. It is true that the suit was 
subsequently transferred to the High Court under clause 13 of the 
Letters Patent, 1865, but the powers of the High Court in dealing 
with suits so transferred would seem to be confined to powers which 
but for the transfer might have been exercised by the District Court. 

Again, the relief asked for was a mandatory order directing 
the defendant to take possession of the persons of the infants 
in England, bring them to India, and hand them over to 
their father. Considering the age of the infants any attempt 
on the part of the defendant to comply with this order would, 
if the infants had refused to return to India, have been contrary 
to the law of this country, and would have at once exposed the 
defendant to proceedings in tl is country on writ of habeas 
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corpus. No Court ought to make an order whieh might lead J. c. 
to these consequences. The most which a Court of competent 191 4 
jurisdiction in India could do under circumstances such as besant 
existed in the present case was to order the defendant to concur NAB r ATA _ 
with the plaintiff as the infants' guardian in taking proceedings niah. 
in this country to regain the custody and control of his sons. 

The difficulties and anomalies of the procedure adopted by 
the plaintiff are well illustrated by the history of the proceedings. 
After the transfer to the High Court, issues were settled in the 
ordinary manner. There was no issue as to whether it was or was 
not desirable in the interests of the infants that they should give 
up all idea of a Western university education and return to India. 
It was urged that the High Court did in fact consider their 
interests. If it did so, it must have been upon evidence admitted 
as relevant on other issues, and it is by no means apparent that, 
had a proper issue on the point been directed, further evidence 
would not have been available. At any rate, on such an issue, 
the necessity of the infants being properly represented before 
the Court, and of ascertaining what they themselves desired, 
could hardly have been overlooked. 

At the trial of the action some difficulty appears to have been 
felt by reason of the facts (1.) that the suit was not such as to 
make the infants wards of Court, and (2.) that the elder infant 
would within a very short time attain his majority according 
to Hindu law. The trial judge sought to overcome those diffi- 
culties (1.) by declaring the infants wards of Court, and (2.) by 
taking advantage of s. 3 of the Indian Majority Act, 1875, as 
amended by s. 52 of the Guardians and Wards Act, 1890, and 
declaring under s. 7 of the latter Act that the plaintiff was their 
guardian so as to prolong their minorities until they attained 
respectively the age of twenty-one years. It was hardly con- 
tended that any such order was competent to the District Court 
in the suit in question. It is alleged, however, that when once 
the suit had been transferred to the High Court, the High Court 
had a general jurisdiction over infants which they could exercise 
at pleasure, and that the directions in question were properly 
given by virtue of such general jurisdiction. It is to be observed, 
however, that whatever may have been the jurisdiction of the 
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High Court to declare the infants to be wards of Court, an order 
declaring a guardian could only be made if their interests 
required it, and, as appears above, they were not before the 
Court, nor were their interests adequately considered. And, 
further, no order declaring a guardian could by reason of the 
19th section of the Guardians and Wards Act, 1890, be made 
during the respondent's life unless in the opinion of the Court he 
was unfit to be their guardian, which was clearly not the case. 

Since the appeal has been presented the infants have obtained 
the leave of the Board to intervene therein and be heard by 
counsel. Counsel on their behalf have appeared before their 
Lordships' Board and stated that the infants do not desire to 
return to India or abandon their chance of obtaining a university 
education in this country. The order of the High Court 
directing the defendant to take them back to India cannot be 
lawfully carried out without their consent or without an order 
from the Court exercising the jurisdiction of the Crown over 
infants in this country. It is and always was open to the 
respondent to apply to His Majesty's High Court of Justice in 
England for that purpose. If he does so, the interests of the 
infants will be considered and care will be taken to ascertain 
their own wishes on all material points. Their Lordships do 
not consider it desirable to express any opinion of their own 
on questions with which only the High Court in England can 
deal satisfactorily. It is enough to say that the order made by 
the trial judge in India as varied by the High Court in its 
appellate jurisdiction cannot stand, and their Lordships will 
humbly advise His Majesty that the same ought to be discharged, 
and the suit dismissed with costs both here and in the Courts 
below, but without prejudice to any application the respondent 
may think fit to make to the High Court in England touching 
the guardianship, custody, and maintenance of his children. 



Solicitors for appellant : Lee d Pembertons. 
Solicitor for respondent : Douglas Grant. 
Solicitors for respondents added by order: Colder, Woods 
dc Pethick. 
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Adoption — Will of Hindu — Construction — Joint Authority to Two 
Widows — Invalid Adoption by Survivor. 

A testator, having two wives, provided by his will as follows : — 
" You " (meaning his two wives) " should adopt a boy who is our 
sannihita whenever it strikes you that our samastanam should 
continue. In all matters both should act without quarrelling." 
Both wives survived the testator. After the death of one widow 
the other adopted a son to the testator : — 

Held that, upon the true construction of the will, the intention 
of the testator was to give to the two widows jointly a power to 
adopt, and that, without determining whether a joint power to 
adopt was valid, it could not be validly exercised by one widow 
after the death of the other. 

Vrnkata Narasimha Appa Row v. Parthasarathy 
Appa Bow . . . . 51 

Alluvion and Dilution — Point Tenure— Reformation of Char — 
Title to Land. 

A pat m tenure, created by a kabuliyat in 1837, comprised land 
subject to alluvion and diluvion. The kabuliyat stated that the 
land had a certain area, and provided that the rent should be 
Rs.48 per drone. It also provided that if the land should be 
found to be more on measurement, more rent should be paid at 
that rate, and if less, that there should be a remission of rent. 
In 1843, after measurement, a considerable increase of rent was 
fixed by suit. In 1877, 1886, and 1889, in consequence of 
diluvion, the patnidar obtained decrees for abatements of rent. 
Between 1890 and 1901 a char gradually reformed on the site of 
part of the land originally comprised in the tenure, and this was 
in 1901 let by the patnidar to raiyats who were in possession. In 
a suit for ejectment brought by the zamindar : — 

Held, that the patnidar, by obtaining remissions of rent in 
respect of land washed away, had not abandoned his right to 
the land when it was reformed in situ, and that the char formed 
part of the tenure created by the kabuliyat. 

Mazhar Rai v. Ramgat Singh (1896) L L. B. L8 Allah. 290 
approved. 

Hemnath Dutt v. Aahgur Sindar (1879) L L. B. 4 Calc. 894 
disapproved. 

Arun Chandra Singh v. Kamini Kumar Bardhan . . 22 

Ancient Lights — Actionable Interference — Principle to be applied — 
Nuisance. 

The owner or occupier of a tenement in respect of which an 
easement of light has been acquired by prescription is entitled to 
a quantity of light the measure of which is what is required for 
the ordinary purposes of inhabitancy or business of the tenement, 
according to the ordinary notions of mankind. The actual user 
will neither increase nor diminish the right. The question, in an 
action for obstruction, is whether the obstruction amounts to a 
nuisance. 
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The effort of Jolly v. Kine [1907] A. C. 1 is to establish that 
the law laid down in Colls v. Home and Colonial Stores [1904] 
A. G. Llfl is as formulated by Lord Davey in that case at p. 204. 
and as above stated. 

Paul v. Robson . . 

Attachment in Execution — Sale— Certificate of sale— Identification 
of property sold : See Procedure. 1 

** Aulad m : See Will of Hindu. 

B ABU ANA AND SoiIAO G rants -Kulachar — Exclusion of widows — 
Application after partition : See Hindu Law. 2 

Bandiius — Mitakshara — Sapinda relationship: See Hindu Law. 2 

Burmese Buddhist Law — Inheritance— Daughters living apart from 
Parent — Death of Daughter — Sister pre/erred to Parent — Authority 
of Mann Kyay Dhammathat. 

Under the Burmese Buddhist law of inheritance, where sisters 
are living apart from their father (the solo surviving parent) and 
one dies, the surviving sister inherits her estate in preference to 
the father. 

Mah Nhin Bwin v. U. Schwe Gone 

Cause of Action — Promissory note — Consideration for note — 
Separate causes of action : See Procedure. 2 

Concurrent Findings — Partibility of estate — Raj : See Hindu 

Criminal Proceedings— Appeal against conviction: See Practice 
of the Judicial Committee 

Evidence — Will — Servants as attesting witnesses : See Will 

Executor — Conveyance— " All estate, right and title" — Interpretation 
of Deed — Purchasers for Value. 

An executor, who had a beneficial interest in the testator's 
estate, joined with other beneficiaries in the sale and conveyance 
of a part of the estate to bona fide purchasers for value. The 
executor did not purport to convey in his capacity as executor, 
but the deed stated that all the estate, right, and title of the 
vendors were conveyed : — 

Held, that the deed conveyed the whole title vested in the 
executor, and that it was not proper to infer from the oonduct of 
the parties and from indications in the deed that the intention 
was only to convey the beneficial interest, since that inference 
was contrary to the terms of the conveyance. 

BlJRAJ NOPANI V. PURA SUNDARY DA8SEE 

Fishery Rights— Jalkar — Navigable River— New Channel— Right to 
follow River. 

A jalkar, or exclusive right of fishery, granted by the Govern- 
ment in a tidal navigable river in Bengal, extends to all navigable 
waters formed by the river, whether by a gradual change of 
course or by a sudden irruption, provided those waters are part 
of the river system within the upstream and downstream limits 
of the grant, 
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The rule in the United Kingdom which connects the subject'* 
lights to an exclusive fishery in tidal navigable waters with the 
limits of the Crown's ownership in the result of historical and 
geographical conditions which are not applicable in Bengal. 

Srinath Roy v. Dinabandhu Sen 221 

Hindu Joint Family — Mortgage — Foreclosure Decree again $t 
Managing Members — Redemption barred. 

Where the managing members of a joint Hindu family hold an 
interest in mortgaged property on behalf of the joint family, a 
foreclosure or sale decree absolute obtained against the managing 
members by the mortgagee is binding upon the other members of 
the joint family if the mortgagee had not notice that they were 
interested, eo that s. 82 of the Transfer of Property Act, 1882, 
does not apply, and if substantial justice has been done. 

Sheo Shan ear Ram r. Jaddo Kunwar 21fi 



laat Co-sharer — Ret judicata — Estojrpel — Code of Civil Vrocetlure 
{ActXIV.ofm2),«.UL 

A decree for partition made in a suit instituted by a member 
of a joint Hindu family is res judicata as between all co-sharers 
who are parties to the suit. Where, therefore, in a series of 
suits all the co-sharers except one have obtained decrees 
partitioning to them their respective shares by metes and bounds, 
a co-sharer, who was a party to the suits, is estopped from 
alleging that the property left unpartitioned is less than the 
share to which he is entitled. 

Nauni Kanta Lahiri v. Sarnamoyi Debya . . 242 

L Hindu Law — Inheritance — Partibility of Estate — Madras Regulation 
A' AT. of 1802 — Raj — Concurrent Findings. 

The zamindari estate of Nidadavole, which had previously 
formed nail of the ancieut zamindari estate of Nuzvid, was 
granted in 1802 to the previous holder of the latter estate, a 
sanad in the common form under Madras Regulation XXV. of 
1802 being issued to him. It was contended upon the appeals 
that the Nuzvid estate, and consequently the Nidadavole estate, 
was of the nature of a raj and was therefore impartible. Both 
Courts in India held that the estate was not of the nature of 
a raj : — 

Held that, having regard to the above concurrent findings and 
to their Lordships' view of the facts, the Nidadavole estate was 
partible according to the ordinary rules of Hindu law. 

Venkata Narasimha Appa Row v. Parthasarattiy 
Appa Row al 

2* Succession — Babuana and Sohag Grants — Knlachar 

— Exclusion of Widows — Application of Custom afUr Partition. 

In an impartible raj, descending according to primogeniture, 
babuana and sohag grants were by custom made to younger sons 
and to their wives respectively. Those grants were subject to a 
kulachar by which they enured for the benefit of the grantees 
and their heirs male in the male line, with reversion to the rai 
reasat. The evidence established that the kulachar excluded 
widows from succession to properties so granted, but there was 
no evidence of the exclusion of a widow after a partitionbetween 
members of the family jointly holding properties originally the 
subject of babuana and sohag grants : — 

Held, [h] that the custom excluding widows applied notwith- 
standing a partition ; (2^) that the words auras putra poutradik 
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in sun ads for babuana grants must be construed as subject to the 
custom excluding widows and not as general words of inheritance. 

Durgadut Singh v. Maharaja Sir Rameshtoar Singh (1909) 
L. II. £fi I nd. Ap. 1 7 Li explained. 

Ram Lai Mookerjee v. Secretary of State for India in Council (1881) 
L. B. 8 Ind. Ap. -Hi distinguished. 

Ekradbshwar Singh v. Janes h waki Bahuasin 225 

3- Hindu Law — Mitakshara — Inheritance — Bawl h us — Limit of 
Heritable Bandhus — Bhinna-gotra Sapindas. 

The word "bandhu" has in the system of the Mitakshara a 
distinct and technical meaning and signifies the bhinna-gotra 
sapindas. 

The ftapinda-relationahip, upon which the heritable right of 
collaterals is founded, ceases in the case of bhinna-gotra sapindas 
with the fifth degree from the common ancestor ; further, in order 
to entitle a bandhu to inherit he must be so related to the deceased 
person that they are mutually sapindas of one another. 

The right of inheritance, consequently, does not extend to a 
deceased person's paternal grandfather's son's son's daughter's 
daughter's sons, since they are bhinna-gotras beyond the lift h 
degree and the element of mutuality of sapindaship is wanting. 

BAMCHANDRA MARTAND WAIKAR V. VlNAYAK VENKATESH 

KOTHBKAR 220. 

HlNDU Will — Construction— Gift to Daughters and their Respective 
Sons— Survivorship between Daughters— Remainder to Sons. 

A Hindu by his will directed his executors as follows: " to 
make over and divide the whole of my estate between my 
daughters in equal shares, to whom and their respective sons, I 
give, devise and bequeath the same, but should either of my said 
daughters die without leaving any male issue surviving but 
leaving my other daughter her surviving, then the surviving 
daughter and her sons shall be entitled to the share of the 
deceased daughter, or in case of the death of either daughter 
leaving sons, the share of such da ugh tor is to be paid to such her 
son or sons share and share alike." 

The testator died in 1875, leaving two daughters, one of whom 
had sons. The Judicial Committee in 1908 held (L. B. 25. Ind. 
Ap. 118) that each daughter was entitled to a moiety of the estate 
for life with the benefit of survivorship, and not to a moiety abso- 
lutely. One of the daughters afterwards died leaving sons : — 

Held, that the surviving daughter was not entitled to succeed 
for her life to the moiety enjoyed by the deceased daughter. 

B\nimoni Da8si v. Badha Prosad Mullick . . Ufi 

Independent Advice— Deed of gift— Undue influence : See Parda- 

ni8hin Woman 23 

Inheritance — Daughters living apart from parent — Death of 
daughter — Sister preforred to parent — Authority of Manu Kyay 
Dhammathat : See Burmese Bhuddist Law 121 

■ : .SVe Hindu Law. 

INSOLVENCY— Title of Official Assignee—Official Assignee substituted 
for Judgment Debtors — Execution Sale— Effect of Sale — Indian 
Insolvency Act, 1848 (Imperial, 11 & 12 Vict. c. 2U. 

The property of judgment debtors having vested in the official 
assignee under the Indian Insolvency Act, 1848, judgment 
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creditors who had previously attached certain property obtained 
an order that notice should issue to the official assignee to shew 
cause why he should not be substituted for the judgment debtors 
as a party, and this notice was givon. Without further notice to 
the official assignee the property attached was sold in execution : — 
Held, that the auction purchasers obtained no title against the 
official assignee. 

Bagbunath Das v. Sundae Das Khetri 251 

Jalkaii — Navigable river — New channel — Bight to follow river: See 

Fishery Rights 221 

Jurisdiction— Guardians and Wards Act, 1890 : See Minors . . ail 
Sonthal Parganas — Suit to enforce mortgage : See 

SONTHAL PaROANAS lfil 

Jurisdiction of High Court— Letters Patent, 1865, clause 12 — 
Mortgage — Fictitious inclusion of property : See Mortgage. 1 

L Landlord and Tenant — Patni Tenure — Sale of Zamindari—Rent 
accrued be/ore Sale — Rent due after Sale — Deposit by Darpatnidar 
—First Charge— Lien— Bengal Tenancy Act (Act VIII. of 1885), 
88. 05 and 195 (e)— Regulation VIII. of 1819, 8. UL 

The Bengal Tenancy Act, 1885, s. 65, provides as follows : 
" Where a tenant is a permanent ten urc -holder, a raivat holding 
at fixed rates or an occupancy raivat, he shall not be liable to 
ejectment for arrears of rent, but his tenure or holding shall be 
liable to sale in execution of a decree for the rent thereof, and 
the rent shall be a first charge thereon " : — 

Held, [L^ that the right of sale and the charge given by the 
above section exist only in favour of a person who is landlord 
and so long as the relationship of landlord and tenant continues, 
and (2J that where under Regulation VIII. of 1819, s. 13, a 
taluqdar of the second degree has deposited the arrears of rent 
due to the zamindar, the lien given to him by sub-s. i of that 
section is not affected by the provisions of the Bengal Tenancy 
Act. 

Forbes v. Bahadur Singh 91 

iL Suit to enforce Acceptance of Patta — Right of 

Appeal to High Court — Madras Rent Recovery Act (IT//. o/1865), 
as. 9, 69, and 76— Code of Civil Procedure, 1882 {XIV. of 1882), 
88. 584 and 585. 

In proceedings under s. 9 of the Madras Rent Recovery Act 
(VIII. of 1865), an appeal from the Court of the Collector lies 
to the District Court and from the District Court to the High 
Court Where, however, there are concurrent findings of fact in 
the Courts below, an appeal to the High Court is precluded by 
the Code of Civil Procedure, ss. 584 and 585. 

Ravi Veeraraohavulu v. Bomma Devara Venkata 
Narasimiia 258 

L Limitation — Mortgage — Balance of Sale Proceeds — Payment out of 
Court — Claim by Prior Mortgagee — "Money charged on immoveable 
property " — Limitation Act, 1877, Sched. II., art. 132. 

A mauza was mortgaged in May, 1887, to the appellants, in 
September, 1887, further mortgaged to the respondents, and in 
July, 1889, again mortgaged to the appellants. In 1890 the 
appellants obtained a sale decree under the mortgage of May, 
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1887, the respondents being parties to the suit. After payment 
of that mortgage there was a surplus of Rs 12,197, which was 
deposited in Court. In 1891 the appellants obtained a decree 
upon their mortgage of July, 1889, and withdrew the Rs.12,197 
from Court thereunder. A suit was brought by the respondents 
in 1900 to recover this balance as due to them under the mortgage 
of September, 1887 : — 

Held, that the suit was one "to enforce payment of money 
charged on immoveable property " within the meaning of the 
Limitation Act, 1877, Sched. II., art. 122; that the period of 
limitation was consequently twelve years, and that the suit was 
not barred. 

Barhamdeo Prasad v. Tara Chand 43 

2. Limitation — Execution of Decree — Final Order of Appellate Court — 
Appeal to Privy Council — Dismissal for Want of Prosecution — 
Limitation Act, 1877 {XV. of 1877), Sched. IL, art. 179— Order in 
Council, June 13, 1853, r. V. 

The Limitation Act, 1877, Sched. IL, art. 179, provides that 
the time limited for the making of an application to execute a 
decree shall begin to run, where there has been an appeal, from 
the date of the final decree or order of the Appellate Court : — 

Held, that whero an appeal to His Majesty in Council from a 
decree of the High Court is dismissed for want of prosecution 
(under r. V. of the Order in Council of June 13, 1853), the time 
runs, under the above article, from the date of the decree of the 
High Coutt and not from the date of the dismissal of the appeal 
to His Majesty in Council. 

Batuk Nath v. Munni Dei 101 

2, Sebait — Share of Surplus Offerings — Alienation by 

Widow — Suit to recover — Hereditary Office — Limitation Act, 1908 
(/X of 1908), arts. 124 and 140. 

In 1910 the sebait of a Hindu temple instituted a suit for a 
declaration that he was entitled to a 3 annas ti pies share in 
the daily surplus offerings to the idol, that share being attached 
to the office. The defendant had been in possession of the share 
since 1892, having bought upon its sale in execution of a decree 
obtained by him against the widow of a former sebait. She died 
in 1900. The defendant was precluded by his caste from holding 
the oil: co of sebait : — 

Held, that the suit was not one to recover an hereditary office, 
within the meaning of the Limitation Act, 1908, Sched. I., art. 124. 
and that it was not barred, since a fresh actionable wrong arose 
upon each occasion when the defendant received the share in 
question. 

Jalandhar Thakur v. Jharula Das 2G2 

■ Usufructuary mortgage — Suit for redemption — 

Limitation Act (XV. of 1877), Sched. II., art 148 : See Mortgage, 
Usufructuary 84 

Marriage of Mahomedan with Hindu : See Will of Hindu . . 1 

MINORS — Appointment of Guardian — Custody — Plaint in District 
Court — Transfer to High Court — Jurisdiction — Letters Patent, 1865, 
clauses 13. and 20— Guardians and Wards Act (VIII. of 1890), 
ss. 9j 10j and 52. 

The first respondent instituted a suit against the appellant in a 
District Court by a plaint claiming a declaration that he was 
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entitled to the guardianship and custody of his two minor sons 
(the added respondents) and for an order that they should be 
handed over to him. The suit having been transferred to the 
High Court under the Letters Patent, 1865, s. 13, that Court 
doclared that the minors should be wards of the Court, that the 
first respondent was guardian of their persons, and ordered the 
appellant to hand them over to him. The minors were in England 
both when the suit was instituted and when the order was made ; 
they were not made parties to the proceedings, nor were they 
represented before the Court : — 

Held, [h^ that the District Court had no jurisdiction, since the 
minors were not ordinarily resident in the district, as required by 
s. 9 of the Guardians and Wards Act, 1890, and since the suit was 
not instituted by petition, as required by s. hi of that Act; 
(2.) that, even if the High Court had any jurisdiction with regard 
to minors beyond that which might have been exercised by the 
District Court (which was not determined), the mandatory order 
ought not to have been made, since an attempt to enforce it would 
expose the appellant to habeas corpus proceedings in England, 
and since the minors were not represented before the Court, nor 
adequate steps taken to ascertain their wishes and interests. 

Besant v. N aha yam ah 314 

Mortgage— Fictitious Inclusion of Property — Place of Registration — 
Jurisdiction of High Court — Registration Act {III. 0/1811), sa. 17, 
28, and 49— Letters Patent for High Court, 1865, clause LL 

The Registration Act, 1877, by ss. 11 and 28, provides that 
certain documents, including mortgage deeds, shall be presented 
for registration in the office of the sub-registrar within whose 
Bub-d ist net the whole or a portion of the property dealt with is 
situated. Under clause 12 of the Letters Patent of I860 the 
High Court has jurisdiction in suits for land and other immovable 
property within the local limits of its original jurisdiction. A 
mortgage deed, executed in 1893, purported to mortgage various 
properties including one therein described as No. 25, Guru Das 
Street in Calcutta and also described by metes and bounds. 
There was no property in Calcutta known as No. 25j Guru Das 
Street, and the mortgagor never had any title to the property as 
described by metes and bounds. None of the other properties 
included in the mortgage were situated in Calcutta. There was 
no evidence that the above property had been included in the 
mortgage by mistake. The mortgage deed was registered in the 
office of the Sub-Registrar for Calcutta : — 

Held, (K) that the registration was invalid ; (2J that the High 
Court had no jurisdiction in a suit to enforce the mortgage. 

Harendra Lal Roy Chowdhuri v. Hari Dasi Debi . . HQ 

■ Foreclosure decree against managing members — Re- 
demption barred : See Hindu Joint Family. 1 . . 21fi 

Moktgage, Usufructuary — Date for Redemption — Agreement of 
Parties — Statements in Plaint — Suit for Redemption — Limitatu n — 
Limitation Act {XV. of 1877), Sched. II., art. 148. 

A usufructuary mortgage of villages was made on January 6, 
1830, by conditional sale, the condition being that the sale should 
be cancelled on payment of the amount of the consideration in 
nine years. On January 4, 1899, a suit for redemption was 
commenced. The plaintiffs in their plaint alleged that the agreed 
terms were that whenever the mortgage money should be 
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satisfied, out of the usufruct, or paid by the mortgagors, before 
or after the stipulated time, the mortgage should oe redeemed, 
and that the principal and interest had been realized out of the 
usufruct by September 4, 1838. The actual mortgage deed had 
been lost : — 

Held, that the limitation period of sixty years provided by tho 
Limitation Act, 1877, Sched. II., art. 148, began to run from 
September 4, 1838, and that the suit was barred. 

Bakhtawar Beqam v. Husaini Khanam 84 

Pardanisiiin Woman — Deal of Qift — Independent Advice — Undue 
Influence^Validity of Deed. 

There is no absolute rule of law that a deed of gift by a 
pardanishin woman is invalid in the absence of proof that she had 
independent advice. The absence of independent advice is a fact 
to be taken into consideration on the issue as to whether the 
grantor thoroughly understood the transaction and carried it out 
deliberately of her own free will. If a review of the facte, 
including the nature of the transaction, the training and habit 
of mind of the grantor, and the proximate circumstances affect- 
ing the execution, leads to the conclusion that independent advice 
would not have made any difference in the result, then the gift 
should be declared valid. 

Kali Bakush Singh v. Ram GorAL Singh 23 

Partition — Deficit in share of last co-sharer — Res judicata — 

Estoppel: See IIindu Joint Family. 2 .. .. .. .. 242 

Practice of tile Judicial Committee.— Criminal I*roceedings — 
Appeal against Conviction. 

The practice of the Judicial Committee with regard to appeals 
in criminal matters as laid down in Reg. v. Joykissen Mookerjee 
(1862) 1 Moo. P. C. (N.S.) 272, and in Falkland Islands Co. 
v. Reg. (1862J 1 Moo. P. C. (N.S.) 299^ has not been altered in 
any respect by the decisions in In re DUlet (1887) 12 App. Cas. 
459 and later cases. The Judicial Committee will not interfere 
with the course of criminal law unless there has been such an 
infringement of the elementary rights of an accused as has placed 
him outside the pale of regular law, or unless, within that pale, 
there hus been so manifest a violation of the principles of natural 
justice that their Lordships are satisfied that both they them- 
selves and, in the absence of the irregularity complained of, the 
local tribunal would have arrived at a result contrary to that 
which was come to. 

In the present case, held that there was no. misdirection or 
improper exclusion of evidence, and that the appeal should be 
dismissed. 

Arnold v. King-Emperor I4fl 

L Procedure — Attachment in Execution — Sale — Certificate of Sale — 
Identification of Property sold. 

A judgment debtor owned a mahal of which a ID annas share 
was mortgaged. Judgment creditors obtained an attachment 
against, inter alia, a h" annas share in the mahal, described in the 
schedule to the attachment and in the sale proclamation as being 
included in the mortgage. An auction having taken place, the 
auction purchasers applied for and obtained a sale certificate 
describing the property bought by them as a fi annas share of the 
mahal not included in the mortgage. The Subordinate Judge, 
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who granted the certificate, found, upon the facts connected 
with the attachment and other attachments of the judgment 
debtor's property, that the intention, as all parties knew, was to 
sell a fi annas share not included in the mortgage, and that that 
was in fact the property sold and bought. The High Court 
agreed with this finding and dismissed the judgment debtor's 
appeal : — 

Held, that the sale certificate should be set aside, the description 
of the property in the schedule to the attachment being con- 
clusive as to what was the subject-matter of the sale. 

Thakur Barmha v. -T i Han Bam Marwari 38 

2. Procedure — Cause of Action — Promitsory Note — Consideration for 
Note — Separate Causes of Action — Ceylon Civil Procedure Code 
{Ordinance 2 of 1889), «. 34. 

Sect. 34 of the Ceylon Civil Procedure Code, 1889 (which is in 
the same terms as the Indian Code of Civil Procedure, 1908, 
Order 1^ r. 2), provides that every action shall include the whole 
of the claim which the plaintiff is entitled to make in respect of 
the cause of action, and that a plaintiff cannot afterwards sue for 
a part of the claim omitted from an aotion, or (without leave) for 
another remedy for the same cause of action. The respondent 
sued upon promissory notes, but the action failed owing to a 
material alteration in the notes. He afterwards sued to recover 
a part of the consideration for which the promissory notes had 
boen given : — 

Held, that although the claims in the two actions arose out of 
the same transaction, they were in respect of different causes of 
action, and that, consequently, the second action was not brought 
contrary to s. 34 of the Code and could be maintained. 

Payana Reena Saminathan v. Pana Lana Palaniappa 112 

• 

Sebait — Share of surplus offerings— Alienation by widow— Suit to 
recover — Hereditary office— Limitation Act, 1908 (IX. of 1908), 
arts. 124 and 14Q : See Limitation 2fil 

Sonthal Parganas — Jurisdiction — Suit to enforce Mortgage— Land 
partly in Sonthal Parganas — Usury — Sonthal Parganas Act 
(XXXVII. of 1855), s. 2 — Sonthal Parganas Stttlement Regulation 
(Bengal Regulation III. of 1872), ss. 5 and 6— Sonthal Parganas 
Justice Regulation (Bengal Regulation V. of 1893), Part II. — Code 
of Civil Procedure (XIV. of 1882), s. 12, 

A suit was brought in 1904 in the Court of the Subordinate 
Judge at Bhagalpur to enforce a mortgage of land, of which a 
portion was situate in the Sonthal Parganas (a part only of that 
land having been settled) and a portion in the Bhagalpur dis- 
trict. The mortgage provided that it might be enforced in the 
Bhagalpur Court : — 

Held — (L) that all suits in regard to land in the Sonthal 
Parganas, so long as the land has not been settled and the 
settlement notified in the Calcutta Gazette, must be brought 
before the Settlement officers or the Courts of officers appointed 
under the Sonthal Parganas Act, 1855, and the Sonthal Parganas 
Justice Regulation, 1893, and that the Bhagalpur Court has no 
jurisdiction in the suit under the Code of Civil Procedure, 1882, 
s. 19j or otherwise ; (2J that the Court exercising jurisdiction to 
enforce the mortgage was bound by the rules as to usury con- 
tained in s. fi of the Sonthal Parganas Settlement Regulation, 
1872. 

Maha Prosad v. Ramani Mohan Singh 197 
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Will — Servants as Attesting Witnesses — Evidence— Additional Evi- 
dence be/ore Appellate Court — Code of Civil Procedure, 1882, 
s. 568 (ft). 

Upon an issue as to whether a will was a forgery : — 
Held, (L) that in the case of a will which is reasonable, 
natural, and proper in its terms, the fact that the attesting 
witnesses are servants or dependants of the testator is not an 
element to be taken into account in considering whether it was 
validly executed ; (2J that under the Code of Civil Procedure, 
1882, s. 568 (ft), un Appellate Court should not allow to be pro- 
duced before it additional evidence which impeaches the testi- 
mony of a witness called in the Court below without that witness 
also oeing called and being given an opportunity to contradict or 
explain the additional evidence so given. 

Jagrani Koer v. Kuar Durga Prasad 

Will of Hindu — Construction — Intention — Mahomedan by birth 
brought up as Hindu — Validity of marriage with Hindu — Aulad — 
Khandan. 

The Maharajah of B., a Hindu of the Junwar Kshatriya caste, 
had an illegitimate son by a Mahomedan woman ; he brought up 
this son, J. B., as a Hindu and procured for him a marriage with 
a Hindu lady of the Kshatriya caste. The first respondent, Dorn in 
1871, was the only issue of this marriage. J. B. also had four 
illegitimate sons by a Mahomedan mistress, the eldest, born 
before 1871, being the appellant. The Maharajah died in 1882, 
having, by a codicil to his will made in 1878, provided that 
Ha. 48, 000 per annum should be paid to J. B. "and his issue 
faulad} for generation after generation so long as the family 
(khandan) of J. B. and his issue (aulad) remain in existence." 
It further provided that after the death of J. B. " from among 
his issue (aulad) one person, to whom the right may go, shall 
be considered the proprietor of this maintenance allowance, 
without division, as a rais. The codicil allocated certain 
villages to meet those payments and provided that J. B. and his 
family descendants should hold possession of them in perpetuity. 
In 1899 J. B. died, and the first respondent took possession of 
the villages and of all other movable and immovable property 
left by his father. The appellant brought a suit against the 
first respondent and his younger brothers claiming to recover the 
property, or alternatively the share to which he was entitled : — 

Held, that it was not necessary to decide whether J. B. could 
contract a valid marriage with a Hindu of the Kshatriya caste so 
as to render the first respondent legitimate, for the intention df 
the testator, as shewn by the language of the codicil in con- 
junction with the surrounding circumstances, was to treat the 
marriage as valid ; that the first respondent was therefore 
entitled to the property, and that the suit should be dismissed. 
Though there may be some cases in which the word " aulad " 
incluaes illegitimate children, prima facie that word and the 
word " khandan " include only legitimate offspring. 

Bhaiya Sher Bahadur v. Bhaiya Ganga Bakhsh 
Singh 1 

— — Construction— Joint authority to two wives — 

Invalid adoption by survivor : See Adoption. 61 
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